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Introducere

Prezentul volum este elaborat in cadrul proiectului Egalitate de gen si acces in sdndtate
(EGAS) - Formare, cercetare si constientizare pentru dezvoltarea si promovarea principiului
egalitdtii de sanse si de gen in sectorul sanitar din Regiunea Sud-Est, contract de finantare:
POSDRU/146/6.3/G/128685, avand ca beneficiar Federatia ,Solidaritatea Sanitara” din
Romania/Centrul de Cercetare si Dezvoltare Sociald ,Solidaritatea”. El este gandit ca un volum
colectiv, in care autorii articolelor au inteles sa trateze stiintific unele forme de discriminare din
sectorul sanitar, propunand totodata solutii viabile pentru inlaturarea lor.

Prin intermediul articolelor pe care le contine ne propunem sa contribuim la diminuarea
discriminarii in sectorul sanitar, acest volum axandu-se pe oferirea unor informatii relevante,
utile pentru salariatii care reclama situatiile de discriminare pe care le abordam. Principalul
avantaj al acestui material 1l constituie orientarea sa in functie de rezultatele cercetarii
desfasurata in cadrul proiectului, intr-o incercare de adecvare a solutiilor la tipurile de probleme
identificate. Volumul este intr-o stransa relatie cu rezultatele cercetarii, in forma lor publicata,
venind in intampinarea acestora.

Initial materialul a fost proiectat ca un Ghid impotriva discriminarii in sectorul sanitar, cu
un continut general si cu instrumente practice, adaptate activitatii cotidiene. Deoarece intre
momentul la care a fost gandita activitatea din cadrul proiectului si cel al implementarii ei
efective a trecut o perioada de peste un an de zile, in cadrul careia au fost publicate alte
asemenea materiale centrate pe combaterea discriminadrii in Sanatate, am decis sa evitam
oferirea unor informatii redundante, aflate deja la indemana celor care-si desfasoara activitatea
in domeniu. Am pastrat conceptul initial, respectiv adaptarea informatiilor la rezultatele
cercetarii pe care am desfasurat-o in cadrul proiectului, orientandu-l Thsa catre abordarea cu
caracter stiintific a unor probleme ce figureaza in primele locuri intre cele reclamate de salariatii
din Sanatate, respectiv discriminarile salariale si profesionale, gandite ca fenomen de masa, ce
genereaza sentimentul unor prejudicii semnificative. Trei dintre articole sunt orientate in mod
expres catre o astfel de abordare.

Acceptam faptul ca este problematica introducerea discriminarilor salariale din sectorul
bugetar in tematica generala a discriminarii, mai ales daca ne raportam la ideea egalitatii de
gen, in conditiile in care, pe de o parte, acestea afecteaza categorii foarte mari de salariati,
indiferent de sex, iar pe de alta parte practica instantelor nu este unitara in clasificarea acestui
fenomen in randul discriminarilor. Consideram insa ca problema este depasita de doua
argumente fundamentale: primul porneste de la constatarea unei realitati, respectiv ponderea
foarte mare a persoanelor de gen feminin in totalul angajatilor din Sanatate, fapt care
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genereaza tendinta ca un fenomen ce afecteaza majoritatea salariatilor bugetari sa capete un
aspect de discriminare, raportat la egalitatea de gen, in sectorul sanitar. Cel de-al doilea
argument il constituie atat interpretarile juridice pe care le oferim in cadrul prezentului volum in
favoarea existentei discriminarilor salariale cat si practica unora dintre instante, care au admis
existenta unor daune produse salariatilor avand ca izvor discriminarile salariale si profesionale.
De altfel, trebuie observat cd absenta unei practici unitare a instantelor este generata mai
curand de o dificultate tehnica, respectiv faptul ca acceptarea acestor cauze tinde sa aiba ca
efect modificarea pe calea instantelor a unor acte normative (ceea ce nu este admis in sistemul
juridic romanesc), decat de absenta discriminarii propriu-zise. Or, este suficient sa ne raportam
la spatiul juridic la Uniunii Europene (in care este situatd si Romania) pentru a observa ca
problema necesita o abordare in alti termeni, generand o libertate a instantelor mult mai mare
in acest domeniu. Suplimentar, asa cum indicam in unele articole, problema tine deseori de
modalitatea de aplicare a normelor de interpretare a prevederilor legale, fiind in discutie
necesitatea raportarii la principiile de drept ce trebuie aplicate in aceste cauze.

Sensul de bune practici vizeaza setul de actiuni pe care beneficiarul proiectului le-a facut
deja pentru finldaturarea discriminadrilor abordate Tmpreuna cu argumentele aduse pentru
sustinerea acestor actiuni. Cele trei articole dedicate unor probleme specifice discriminarilor
salariale si profesionale au constituit intr-o forma initiala memorii adresate institutiilor statului
prin care beneficiarul a solicitat eliminarea acestor discriminari. Combinarea abordarilor
stiintifice cu cele pragmatice, demonstrate de actiuni anterioare, justifica caracterul de Ghid de
bune practici pe care-l are acest material.

Am preferat expunerea cu caracter stiintific a temelor n special datoritd complexitatii
problemelor pe care majoritatea articolelor le trateaza, dorind astfel sa introducem in circuitul
stiintific atat expunerea situatiilor cat si solutiile pe care le propunem pentru rezolvarea lor. Tn
felul acesta, propunerile noastre vor putea trece prin filtrele critice ale altor specialisti n
domeniu, beneficiind de o eventuala imbunatatire a continutului. Articolele pe tema
discriminarilor salariale si profesionale au totodata si o importanta dimensiune pragmatica, ele
putand fi utilizate de salariati, ca argument pentru rezolvarea problemelor de acest tip, si de
catre unitati, ca solutii viabile pentru rezolvarea acestui tip de probleme.
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Introducere

Egalitatea este un concept ce a suferit abordari multiple si a fost utilizat in diferite
ramuri ale cunoasterii umane: filosofie, politica, stiinte juridice, teologie, matematica etc. Fara a
fi tributar domeniului de doctorat, consider, mai degraba, conceptul de egalitate ca avand
afinitati augmentate cu filosofia si ramurile sale: logica, ontologie sau etica, fara a neglija insa
acoperirea domeniilor enuntate mai sus prin: filosofie politica, filosofia juridica, filosofia religiei,
filosofia matematicii, filosofie sociala.

Avand atatea intrebuintari este greu de a oferi o definitie unitard a acestui concept.
Totusi, din perspectiva acestei lucrdri, egalitatea devine cu adevarat relevanta atunci cand
abordeaza aspecte ce tin de morala si de organizarea juridica si socio-politica a societatii. Din
punct de vedere moral, egalitatea presupune ca fiecare individ are aceeasi aptitudine de a-si
asuma alegeri si gesturi cu semnificatie morala, adica fiecare persoana este considerata ca
posedand aceeasi capacitate morala si implicit aceeasi responsabilitate morala. Conceptul de
egalitate, din punctul de vedere al filosofiei politice, presupune ca cetatenilor le este recunoscut
si garantat acelasi statut, avand aceleasi obligatii si drepturi fundamentale. Spre deosebire de
egalitatea politica, la care individul poate renunta, la egalitatea si raspunderea morala acesta nu
poate renunta.

Egalitatea de sanse, ca specie a conceptului de egalitate, este tratata in lucrarea de fata,
din perspectiva a doua aspecte: dreptate si morald. Obiectivul principal al acestei lucrari il
constituie scoaterea in evidenta a acelor teoretizari esentiale pentru a circumscrie conceptul de
egalitate de sanse.

Prezentarea se va desfisura pe mai multe paliere. Intr-o prima etapa, vom incerca si
grupam ideatic teoriile privind egalitatea, vom continua cu principiile egalitariste si justificarea
egalitatii, o parte considerabila din lucrare fiind dedicata egalitatii de sanse sub aspectul
identificarii tipurilor, a modalitatilor de implementare a acestui concept si, in final, vom incheia
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cu doua pozitii reprezentative privind egalitatea de sanse exprimate de John Rawls si Robert
Nozick.

1. Teorii ale egalitatii

Desi este utilizata frecvent in lucrarile de specialitate, expresia ,principii ale egalitatii”
are un anumit grad de inadecvare, in sensul ca egalitatea este fie o stare, fie un concept, ori
acestea nu pot avea principii. De aceea, consider oportun sa grupez conceptiile despre egalitate
sub acest titlu si sa le prezint intr-o forma dihotomica: teorii formale si teorii materiale.

1.1 Teorii formale

Conceptul de egalitate, reprezentativ pentru antichitate, a fost enuntat de catre Aristotel
in Etica Nicomahica (1131 a-b, 1132 a-b, 1133 b) si Politica (1282 b, 1301 a-b), rezumat astfel:
egalii trebuie tratati in mod egal, inegalii in mod inegal, cu alte cuvinte cazurile similare trebuie
tratate in mod similar. Nedreptatea apare atunci cand inegalii sunt tratati in mod egal si egalii in
mod inegal.

Egalitatea formal3d, astfel enuntata, nu exclude tratamentul inegal, ci mai curand
tratamentul inegal arbitrar. Orice diferenta de tratament ar trebui sa aiba un temei justificativ
atunci cand sunt doua cazuri identice sub un anumit raport. Daca doua persoane sunt egale sub
0 anumita proprietate, atunci daca o tratam pe una intr-un fel, si pe cealalta va trebui sa o
tratam Tn acelasi fel cu prima. Problema egalitatii formale apare atunci cand trebuie sa decidem
in ce privinta sunt egale. Care sunt acele proprietati relevante pe care persoanele le poseda in
acelasi fel?

Teoriile proportionale privind egalitatea, care desi tratate de unii autori ca principiu
separat de cel formal®, nu sunt decit o nuantare a tezei aristotelice. Daca rasplatim doua
persoane pentru curajul dovedit, iar acesta a fost in grade diferite, este drept sa rasplatim in
functie de curajul de care a dat dovada fiecare, proportional cu acesta. Conform lui Aristotel
,ceea ce este drept, implica cel putin patru termeni: caci doua sunt persoanele pentru care el
este drept si doud, de asemenea obiectele in care rezida. Si aceeasi egalitate va trebui sa existe
atat pentru persoane cat si pentru lucruri, pentru ca acelasi raport care exista intre lucruri
trebuie sa existe si intre persoane: daca intre persoane nu exista egalitate, ele nu vor detine
parti egale .... Dreptatea este, prin urmare, un fel de proportie (caci proportia nu este numai o
proprietate a numarului abstract, ci si a numarului Tn general), proportia fiind o egalitate de
raporturi si presupunand cel putin patru termeni.”?

Teoriile formale ale egalitatii si implicit cele proportionale ridica o serie de probleme:
> indica cum sa procedam .... si lasa liber proprietatile relevante in functie de care tratam

persoanele. Chiar daca Aristotel invoca meritul ca proprietate relevanta, dificultatea

! A se vedea in acest sens Sergiu Balan, Egalitatea de sanse. Scurtd introducere, Cluj, Editura Eikon, 2013, p. 18
2 Aristotel, Etica Nicomahicd, Bucuresti, Editura IRI, 1998, p.108
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consta Tn aceea ca acest principiu se poate aplica diferit in functie de criteriul ales pentru
determinarea meritului. Aristotel postuleaza virtutea ca fundament al meritului, dar
recunoaste ca pot prevala merite secundare ca: originea nobild, bogatia etc. ,Toata
lumea este de acord ca, in materie de distribuire, dreptatea consta in raportarea la un
merit, dar nu toti inteleg prin merit acelasi lucru, ci democratii vad in el conditia libera,

3 De-a lungul timpului s-au

oligarhii bogatia sau originea nobild, aristocratii virtutea
propus si alte standarde, cel al nevoii fiind cel mai cunoscut. Egalitatea, in raport cu
satisfacerea nevoilor, presupune o justa proportie intre nevoi.

teoriile formale ale egalitatii pot fi, Tn aceeasi masura, si teorii ale inegalitatii, deoarece
justifica si faptul ca putem aplica si un tratament inegal. Teoria formala este compatibila
cu teza aristotelicd conform careia oamenii sunt diferiti de la natura, desi o teorie a
egalitatii trebuie sa contind o premisa de genul ,toti oamenii sunt egali”. Chiar daca
teoria formala inlatura tratamentul inegal arbitrar, nu inseamna ca orice tratament
inegal arbitrar este si nedrept. Spre exemplu: atunci cand facem o donatie cuiva anume,
ales aleatoriu, nu Tnseamna ca |-am nedreptatit pe cel care nu a primit nimic, deoarece

nu era nici o obligatie Tn acest sens”.

1.2. Teorii materiale

Daca teoria formala se refera la o egalitate procedurala, teoria materiala se refera la o

egalitate de rezultat. Teoriile materiale ale egalitatii se axeaza asupra continutului si mai putin

asupra

procedurii de aplicare a egalitatii. Ele raspund de obicei la intrebarea: in ce proprietati

sunt oamenii egali? Daca sunt egali, mai pot fi acceptate unele inegalitati?

Tn functie de raspunsul la aceste intrebdri s-au conturat doud mari directii in teoria

materiala a egalitatii:

a) Egalitarismul radical — nici o inegalitate nu este acceptabild. Desi pare un punct de vedere

inacceptabil, acesta fost exprimat in preajma Revolutiei franceze, in diverse forme
extremiste: Gracchus Babeuf (1760 - 1797) publica tn 1975 Manifestul plebeilor in care
sustine ,egalitatea perfecta”. Va fi executat dupa insurectia din august 1976, numita si

”Conjuratia celor egali”. Un apropiat al sau Sylvan Marechal (1750 - 1803) a elaborat

Manifestul celor egali in care sustine ca intre oameni nu ar trebui sa existe nicio diferenta in

afara de varsta si sex si, asa cum se bucura toti de acelasi soare si acelasi aer, toti ar trebui

sa

se bucure de aceeasi diet3, educatie etc.” Aceastd perspectiva, a egalitarismului radical, a

ridicat probleme filosofice semnificative la momentul aparitiei lor, dar in momentul de fata

nu au o efectivitate practica. Castigul ideatic, pe care I-a adus aceasta conceptie, se refera la

justificarea inegalitatii, deoarece egalitatea nu reclama nici o justificare, ci numai

® ibidem

* John Stuart Mill, Utilitarismul, Bucuresti, Editura Alternative, 1994, p. 77.
> https://infiniteladder.wordpress.com/2010/02/11/conspiratia-egalilor/
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diferentele trebuie intemeiate pentru a nu fi considerate ilegitime. Pe parcursul istoriei, in
diferite perioade si in diverse zone geografice, au existat multiple justificari privind
diferentierea intre indivizi, dar multe dintre aceste criterii, astazi, par monstruoase. Este
posibil ca si justificarile acceptate in contemporaneitate sa nu aiba o intemeiere absoluta si,
din acest punct de vedere, egalitarismul radical a contribuit la argumentarea- teoretica a
diferentierilor.

b) Egalitarismul moderat - unele inegalitati sunt acceptabile. Teoriile care accepta acest punct
de vedere isi construiesc premisa majora prin identificarea unor proprietati relevante, pe
care diferite persoane le poseda in grade diferite, apoi justificda un tratament diferit
deoarece proprietatile sunt relevante in sens moral.

intalnim mai multe forme ale egalitarismului moderat in functie de proprietitile
relevante identificate, dar in general s-au impus trei forme: dupa nevoile persoanei, dupa
meritul persoanei si dup3 valoarea intrinseci a persoanei®.

2. Principii egalitariste

n functie de proprietatile mentionate mai sus, putem distinge trei principii:
1. satisfacerea egala a nevoilor;
2. fiecaruia dupa merit;
3. egalitate de sanse;

2.1 Satisfacerea egala a nevoilor

Formula reprezentativd pentru acest principiu este ,fieciruia dupd nevoi”’ exprimat
de Karl Marx in celebra lucrare Critica programului de la Gotha. Tn construirea teoriei sale
egalitariste, Marx admite ca in prima faza, faza socialista, principiul repartitiei este formulat
astfel: ,de la fiecare dupd capacititi, fieciruia dupd munca”. in a doua fazd, faza comunists,
cand munca nu va mai fi mijloc de intretinere, ci o nevoie vitala, cand productivitatea ridicata va
permite ca avutiile sa tdsneasca ca un suvoi, principiul repartitiei se modifica: ,de la fiecare
dupa capacitati, fiecaruia dupa nevoi”.

Satisfacerea egala a nevoilor de baza presupune o crestere impresionanta a resurselor
care sa le asigure, iar acest lucru poate fi implinit, conform teoriei marxiste, prin organizare
sociala specifica.

Chiar daca teoria privind satisfacerea nevoilor de baza a starnit entuziasmul ca fiind
forma perfecta a distributiei egale, dificultatea apare atunci cand trebuie sa identificam acele
nevoi si sa le ierarhizam. Oamenii tind sa supraestimeze propriile nevoi si, posibil, sa
argumenteze in modul urmator: nevoia personala de a cdlatori este mai importanta sau cel
putin egala cu nevoia de tratament a altei persoane, din motivul ca ambele au efecte in ceea ce

® Adrian Miroiu, Egalitate, in Filozofie politicd, Bucuresti, Editura SNSPA, 2002, p 7 si urm.
’ Karl Marx, Friedrich Engels, Opere alese in doud volume, vol. 2, Bucuresti, Editura Politica, 1967, p. 11
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priveste sandtatea; in primul caz - sandtatea psihica, in al doilea caz — sanatatea fizica. Problema
care rezida e ca societatea egalitara nu poate functiona fara un criteriu just de ierarhizare a
nevoilor. in cazul societdtilor totalitare, criteriul este impus si justificarea nu poate fi pusd la
indoiald; Tn cazul societdtilor democratice argumentele sunt problematice. Tn incercarea de a
oferi un criteriu obiectiv, Bernard Williams propune o ierarhizare in functie de telul unei
activitati anume®. Exemplul oferit de el are in vedere asistenta medicala: singurul criteriu pentru
distribuirea asistentei medicale este nevoia medicald. Nozick considera ca adoptarea acestui
criteriu ar duce la consecinte absurde: , Ar urma, atunci, pesemne, ca singur criteriu potrivit
pentru distribuirea serviciilor barbierului este nevoia de a fi barbierit. Dar de ce telul intern al
activitatii trebuie sa precumpaneasca, de exemplu, fata de scopul particular al persoanei care
realizeaza activitatea.... Daca cineva se face barbier pentru ca ii place sa stea de vorba cu foarte
multi oameni diferiti s.a.m.d., este nedrept din partea lui sa-si aloce serviciile acelora cu care fi
place cel mai mult s3 stea de vorb3?”° Nozick contrazice astfel propunerea ci fiecare dintre noi,
actionand organizat, ar trebui sa ne ingrijim de nevoile semenilor mai degraba decat de nevoile
personale, si chiar daca aceasta teza a mai fost formulata nu s-a adus nici un argument rezonabil
in sprijinul ei.

2.2 Fiecaruia dupa merit

Aceasta forma a egalitarismului moderat presupune distributia bunurilor in functie de
meritul fiecaruia. Exista douad interpretari a notiunii de merit: una restransa, care sustine faptul
ca ar trebui rasplatit efortul si nu talentul, si alta, mai largd, care afirma ca atat talentul cat si
efortul trebuie recompensate, deoarece conteaza doar rezultatul.

Disputa dintre Rawls si Nozick privind aceste doua interpretari ale meritului, le vom
expune in sectiunile de mai jos, ceea ce doresc sa evidentiez aici este dificultatea evaluarii
meritului. Astfel, dupa Rawls, inzestrarea de la natura cu anumite abilitati sau talente nu ar
trebui s& conteze in distributia bunurilor, deoarece nu are nici nu merit individual. Tn schimb,
Nozick afirma ca nu este nedrept ca €& distributia bunurilor sa tina cont si de talentul fiecaruia,
deoarece chiar daca nu are vreun merit ca este mai talentat, faptul ca apeleaza la abilitatile sale
pentru obtinerea unui rezultat ii da legitimitate sa obtina partea cuvenita.

Un alt punct de vedere, acuzator la dresa meritocratiei, il constituie identificarea
indicatorilor dupa care masuram meritul fiecaruia. De exemplu, in cazul unui proiect, de a carui
implementare se ocupa diverse persoane, cu competente diferite: tehnica, economica,
manageriald, informatica etc., se naste intrebarea: cum putem aborda meritul fiecaruia, din
punct de vedere calitativ si cantitativ? Din punct de vedere calitativ, fiecare persoana desfasoara
activitati specifice, dar indispensabile; din punct de cantitativ, nu poate fi stabilit meritul Tn

® Bernard Williams, The Idea of Equality, pp. 121-122 apud Robert Nozick, Anarhie, stat si utopie, Humanitas,
Bucuresti, 1997, p. 286
% Robert Nozick, Anarhie, stat si utopie, Bucuresti, Editura Humanitas, 1997, p. 286
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functie de orele lucrate, deoarece nu pot fi comparate fara obiectii, ore de munca fizice cu ore
de munca intelectuald. Pentru a rezolva aceasta situatie, evaluarea meritului constituie un
permanent subiect de negociere sociala cu standarde permanent contestate.

O alta critica adusa distributiei dupa criteriul meritului o constituie imposibilitatea de
a universaliza acest criteriu. Unele beneficii sunt distribuite n societate doar in virtutea faptului
ca suntem fiinte umane: protectia legilor, dreptul la educatie, sanatate, vot etc.

Egalitatea de sanse este cea mai noua varianta a egalitarismului moderat. asupra
cdreia ne vom opri in partea a doua a lucrdrii fiind reprezentativd pentru tema studiuluiz Tntr-o
prezentare schematica, egalitatea de sanse nu mai propune criterii de distribuire dupa anumite
proprietati precum nevoia sau meritul, ci toate persoanele trebuie sa aiba aceleasi sanse la
distributia bunurilor.

3. Legitimitatea egalitatii

Tnainte de a aborda egalitatea de sanse, as dori sd insist asupra legitimitatii egalitatii.
Trebuie sau nu justificata egalitatea? Daca nu e necesar sa fie justificatd, cum argumentam
aceasta pozitie? Daca egalitatea necesita o justificare, care abordari sunt mai potrivite: criteriul
deontologic sau criteriu utilitarist?

Tn functie de rdspunsul la aceste intrebdri, existd abordari esentiale:

1. Egalitatea nu necesita justificare;

2. Egalitatea trebuie si poate fi justificata.

3.1 Egalitatea nu necesita justificare

Faptul ca egalitatea nu necesita justificare constituie un punct de vedere pe care unii
autori il sustin pe considerente diferite: instituind un principiu al egalitatii prezumate sau
refuzand justificarea prin apelul la ratiune prin implicare existentiala

a) Egalitatea ca prezumtie este o idee imprumutata, prin analogie, din sfera juridicului,
bazata pe teza universalitatii naturii umane. Asa cum nevinovatia nu trebuie dovedita, ci doar
vinovatia, intocmai si egalitatea nu reclama justificare, dar orice inegalitate, orice diferentiere
trebuie intemeiata. Fiecare individ trebuie considerat egal cu ceilalti pana in momentul cand
avem temeiuri sa acceptam un tratament diferentiat. Diferenta nu poate fi prezumatd, ea
rezultand in urma unor procese sociale, este intr-un fel a posteriori fata de prezumtia egalitatii
care e a priori.

Un punct de vedere solid I-a formulat Isaiah Berlin in aceasta privinta. Daca intr-o
societate toti membrii au o cantitate egala de putere, cunoastere sau bunuri in proprietate,
aceasta situatie nu are nevoie de nici o justificare. Justificam de ce un conducator are nevoie de
mai multa putere, de ce alocam o parte din resurse pentru bolnavi etc. ,, Presupunerea este ca
egalitatea nu are nevoie de nici un temei, ca numai inegalitatea are; ca nu e nevoie n special sa
dam seama de uniformitate, regularitate, similaritate, simetrie [...] in timp ce diferentele,

24



Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

comportamentul nesistematic, schimbarile in conduita au nevoie de explicatie si, de regula, de
justificare. Daca am o prajitura si trebuie sa o impart intre zece persoane, atunci ii dau fiecaruia
cate o zecime — lucrul acesta nu cere in mod automat o explicatie; dar daca ma indepartez de
acest principiu al impértirii egale e de asteptat s3 formulez un temei aparte”*°.

b) Egalitatea ca implicare existentiala sustine ca egalitatea nu trebuie si nici nu poate fi
justificata prin ratiune, ci prin angajare existentialda de a trata cu respect egal toti oamenii.

Acestea angajare nu cere justificare, ci doar decizie'.

3.2. Justificarea deontologica a egalitatii

Justificarea deontologica a egalitatii porneste de la faptul ca nu exista diferente de
naturd intre oameni, toti avem acelasi statut ontologic si toti meritam acelasi respect si
demnitate din partea celorlalti. Chiar daca originile justificarii au radacini in trecut, argumentatia
a luat avant in filosofia occidentald odata cu teoretizarea drepturilor naturale.

Elemente initiale se regdsesc in traditia iudeo-crestina. Egalitatea este argumentata in
crestinism cel putin in doud moduri:

- oamenii sunt egali deoarece sunt creatii divine, dupa chipul si asemanarea Creatorului.
- oamenii sunt egali deoarece iubirea divind se revarsa egal asupra tuturor, fara a tine
seama de bogatie, grup social, statut social etc.

Tn perioada moderna ganditori ca Thomas Hobbes, John Lock, Jean-Jacques Rousseau,
dar mai cu seama Immanuel Kant au sustinut egalitatea din perspectiva eticii deontologice.
Drepturile naturale sunt eterne si sunt considerate dincolo de conventie. Conform drepturilor
naturale nimeni nu poate fi injosit, pentru ca nimeni nu are dreptul sa considere ca alt semen nu
are capacitate morala. Trebuie sa privim oamenii ca fiind egali si ca poseda aceeasi dimensiune
morala.

Thomas Hobbes, in lucrarea Leviathanul, justifica egalitatea prin pretuirea semenilor
de catre alti semeni, intocmai cum admitem ca doua marfuri sunt egale, admitem si faptul ca
doi oameni sunt egali.

intr-un mod asemandtor, argumenteazd si Immanuel Kant pornind de la ideea ca
fiecare om trebuie sd se bucure de respect egal. n cdutarea principiului suprem, pentru doctrina
morala purd, Kant afirma ca acesta nu poate fi scos din experienta, ci trebuie sa se gaseasca in
ratiunea purd. In demersul kantian, un prim pas a fost formularea principiului categoric, in
Critica ratiunii practice, astfel. ,Fdptuieste asa ca maxima vointei tale sa poatd fi totdeauna in
acelasi timp valabild ca principiu al unei legi universale” pentru a continua cu enuntarea

10 jsaiah Berlin, Equality, Oxford University Press, Oxford, 1980, p 84 disponibil on-line

http://berlin.wolf.ox.ac.uk/published works/cc/equality.pdf

" Kai Nielsen, Radical Welfare Egalitarism, apud A. Miroiu, op.cit., p. 83
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imperativul categoric de actiona, astfel incat omul sa fie totdeauna scop si niciodata numai
mijloc™.

Respectul egal pentru fiecare om nu a rezultat printr-un proces istoric sau ca am
constatat acest lucru in societate, ci rezulta din faptul ca noi recunoastem egalitatea de natura
umana intre toti oamenii ca fiinte morale rationale. Aceasta egalitate trebuie sa stea la baza
oricarei teorii politice ca o conditie transcendentala.

4. Egalitatea de sanse (Equality of opportunity)

Notiunea de egalitate de sanse, intr-o formulare simpla, presupune mijloace
procedurale de asigurare a accesului la bunurile sociale si la pozitiile dezirabile, prin care se
asigura accesul deschis pentru toti solicitantii si o selectare a candidatilor in baza competentelor
considerate relevante. Factorii derivati din apartenenta la grupuri sau clase sociale, cum ar fi
rasa, casta, religia, sexul, sunt excluse din criteriile de eligibilitate pentru ca este nedrept ca
anumiti factori, care nu cad in responsabilitatea individului, sa afecteze semnificativ sansele
unei persoane.

Egalitatea de sanse confera indivizilor accesul la pozitiile superioare din ierarhia sociala
in urma unui proces competitiv la care membrii societatii pot participa de pe pozitii initiale
egale. Sustinatorii egalitatii de sanse au insa moduri diferite de a teoretiza ce anume inseamna
exact aceasta pozitie initiala de egalitate.

4.1 Tipuri de egalitate de sanse

Exista diferite tipuri de abordari privind egalitatea de sanse, dar ceea ce este comun,
pentru aceste pozitii, este faptul ca priveste individul responsabil in cazul in care competitia
(cursa, examinarea etc.) a inceput, diferentele esentiale constand in faptul ca egalitatea de
sanse se refera mai degraba la momentul anterior inceperii cursei.

4.1.1 Teoria formala a egalitatii de sanse

Egalitatea formala de sanse (formal equality of opportunity) presupune sa nu existe
piedici, bariere formale in ceea ce priveste accesul la pozitii sociale dezirabile. In formularea lui,
John Rawls sustinea ca egalitatea formala de sanse corespunde primului principiu al dreptatii:
,fiecare persoana trebuie sa aiba un drept egal la cea mai extinsd schema de libertati egale

ety o . P o . a1
fundamentale, compatibild cu o schem3 de libertati similard pentru ceilalti”*

2 |Immanuel Kant, Critica ratiunii practice, Bucuresti, Editura Paideea, 2003, p. 98.

2 John Rawls, O teorie a dreptdtii, lasi, Editura Universitatii ,Alexandru loan Cuza” 2011, p. 73
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Egalitatea formald de sanse este echivalentd cu respectarea principiului
nediscrimindrii, lipsa de discriminare directd sau egalitate de acces (equality of access). Tn acest
sens trebuie respectate proceduri minimale cum ar fi:

- Transparenta si publicitatea pozitiilor — functiile care aduc avantaje superioare
trebuie sa permita accesul tuturor solicitantilor si trebuie facute publice intr-un termen
rezonabil, pentru ca solicitantii sa poata aplica;

- Evaluare echitabila — cererile trebuie sa fie judecate in functie de meritele
aplicantilor in conformitate cu procedurile transparente stabilite sa identifice cele mai adecvate
competente. Criteriile de evaluare includ abilitatile, calificarile si calitatile personale, insa factori
iviti din circumstantele apartenentei sociale cum ar fi rasa, familia, casta, religia, sunt exclusi.

- Rezultatul selectiei — castigatorul desemnat este cel mai calificat in functie de
criteriile relevante stabilite anterior. Rezultatul este adus la cunostinta candidatilor si desi
rezultatul este inegal, in sensul cad doar o persoana obtine functia si alta nu, este considerat
echitabil intrucat regulile formale au fost respectate.

a.l. Limite ale egalitatii formale de sanse

- Teritorialitatea egalitatii formale de sanse. Chiar daca egalitatea de sanse e un
principiu tot mai frecvent promovat de state sau diferite asocieri de state (Uniunea Europeana,
Uniunea Eurasiaticd), in practica, acestea tind sa privilegieze proprii cetateni fata de straini.
Multe oportunitati sau drepturi (dreptul la munca, la libera circulatie, educatie gratuita, ajutoare
sociale etc.) sunt accesibile numai cetatenilor acestor state. Bineinteles, cd sunt anumite
argumente de natura economica, imposibilitatea de sustinere financiara a sistemelor de
protectie sociala sau educativa, dar acest fapt nu inlatura obiectia ca individul e tratat in functie
de circumstante sociale care nu depind de el, in cazul de fata locul nasterii.

- Neaplicabilitatea in sfera vietii private. Desi este unanim acceptat ca in sfera
vietii publice, adica in acel sector finantat din banii contribuabilului sau in acele organizatii
desemnate de lege ca fiind de utilitate publica'®, egalitatea formald de sanse trebuie s3 fie
asigurata. Dificultatea, in acest caz, provine din faptul ca cele doua spatii ale existentei umane,
spatiul public si spatiul privat, sunt notiuni vagi a caror limita este controversata si supusa
modificarilor in functie de epoca, de deciziile politice. Desi este evident ca multe dintre deciziile
private, ca de exemplu alegerea partenerului, a prietenilor, nu se bazeaza pe principiul egalitatii

1 Organizatia de utilitate publica, chiar dacd nu este finantatd de la bugetul statutului are anumite avantaje
conferite de lege cum ar fi de exemplu asociatiile profesionale prin care, in virtutea statutului reglementat prin
lege, este obligatorie Tnscrierea ca membru pentru a profesa o anumita activitate incasand cotizatii de la liber
profesionisti (auditori, juristi, avocati, experti contabili, mediatori, notari etc.)
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de sanse, totusi o serie de aspecte identificate ale vietii private: familia, casatoria, religia au fost
identificate ca surse ale unor inegalititi®.

- Egalitatea formala de sanse nu tine seama de impactul pe care diverse
circumstante sociale il au asupra individului si ii influenteaza acestuia abilitatile de a intra in
competitie. Chiar daca egalitatea formalda de sansa asigura o corectitudine procedurald a
competitiei, aceasta trece sub tacere efectul inegalitatilor sociale mai vechi, persistente, prin
care un anumit grup a fost privat sistematic de avantaje sociale sau educatie, dar a caror posesie
reprezinta o conditie implicitd pentru a obtine postul sau beneficiul vizat'®

Aceasta critica la adresa egalitatii formale de sanse exprima scepticism atat fata de
posibilitatea aplicarii ei in realitate, cat si fata de corectitudinea ei morala, egalitatea de sanse
fiind de fapt expresia unui spirit competitiv care augmenteaza, de fapt inegalitatile dintre
oameni. Conditia ca toti candidatii sa participe la testarea aptitudinilor dupad anumite criterii
riguros egale, care nu tine seama de faptul ca situatia economico-sociala diferitd a candidatilor a
creat unora posibilitatea de a fi mai bine pregatiti pentru testare, accentueaza unele inegalitati
sociale preexistente”.

Sustinerea egalitatii formale de sanse implica acceptarea tacita a unei ordini sociale
si morale pe care o consolideaza, amplificand inegalitatile dintre oameni. Un exemplu aparte in
acest sens il reprezinta discriminarea statisticd, care nu este neaparat incompatibila cu
egalitatea formald de sanse. Prin discriminarea statistica se construieste un profil statistic al
unui grup dupa anumite trasaturi, cum ar fi varsta, sexul sau apartenenta etnica, care asociaza
membrilor grupului trasaturi pozitive: creativitate, constiinciozitate, seriozitate etc. sau
caracteristici negative: criminalitate crescuta, neseriozitate, eficienta scazuta etc. Chiar dacala o
prima vedere, utilizarea acestor indicatori statistici pentru productivitatea unui eventual
angajator, pare sa compromita ideea de egalitate (ce presupune selectia candidatilor pe baza
criteriilor individuale si nu pe baza trasaturilor grupului din care face parte), sunt exprimate
pozitii care afirma ca practicarea discriminarii statistice nu incalca automat principiul egalitatii
formale de sanse. Astfel, desi principiul egalitatii de sanse pretinde ca toti candidatii sa fie
evaluati dupa o serie de criterii relevante, iar postul sa il primeasca cel mai competent, nu se
poate pretinde ca regulile de descoperire a competentelor sa fie foarte complexe deoarece ar fi
o cerinta excesiva ca nici o cheltuiala sa nu fie precupetita pentru a identifica candidatul cel mai
competent. Cheltuielile cu procesul de selectie nu pot fi mai mari decat piata o permite,

> A se vede in acest sens regulile de inscriere la facultati cu profil teologic care prevad obligativitatea prezentarii
certificatului de botez si recomandarea preotului paroh, desi invatamantul este subventionat de stat si nimanui nu
ar trebui sa i fie interzis posibilitatea studierii in functie de adeziunea la cultul respectiv.
® Thomas Nagel, Equal Treatment and Compensatory Discrimination, in Philosophy and Public Affairs, Vol.2, Nr. 4
(1973), p. 349.
N, Richardt, T. Shanks, Equal Opportunity, in W.A. Darity Jr. (Ed.) International Encyclopedia of the Social Sciences,
2nd Edition, Detroit, Macmillan Reference USA, 2008, vol.2, p. 612.
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trebuind sa respecte principiul maximizarii profitului si din aceasta perspectiva principiul
egalitatii de sanse nu este violat prin discriminarea statistic.'®

Discriminarea statistica, desi nu este intotdeauna vizibila, este o forma mult mai grava
de incdlcare a egalitatii de sanse decat alte discriminari bazate pe criterii arbitrare, precum
culoare parului sau a ochilor. Acestea din urma, nu reprezinta o trasatura generalizata a unei
societati, astfel ca piata tinde sa elimine aceste criterii. Un angajator care nu prefera sa angajeze
femei sau catolici, va trebui sa isi asume un anumit cost de recrutare, o anumita scadere a
profitului s,i posibil, o eliminare de pe piata competitiva. De multe ori insa stereotipul
discriminatoriu este impartdsit de majoritatea populatiei, devenind norma sociald iar piata va
recompensa pe acel angajator care se conformeaza si refuza sa aiba angajati de exemplu de
etnie roma, sau fosti infractori, deoarece nimeni nu ar dori sa cumpere produse fabricate de
acestia, astfel ca discriminarea statistica tinde sa fie perpetuata maximizand profitul.

Privilegierea grupurilor pe baza de rasa, etnie, sex, comportament sexual, este vazuta
de majoritate nu doar ca promovarea propriului interes, ci si ca apararea unei ordini sociale sau
morale dezirabile. O egalitate de sanse doar din punct de vedere formal nu face decat sa
permanentizeze o anumita stare bazata pe stereotipuri adanc inradacinate si sustinute de
norme sociale. Societatile tind sa aiba o anumita inertie a mentine ierarhiile bazate pe aceste
circumstante, explicabila prin faptul ca oamenii tind sa se conformeze normelor actuale sociale
dominante si sa sanctioneze abaterile, chiar daca acest fapt nu poate fi argumentat si este
dezavantajos pentru ei’®. Se ridicd intrebarea cum egalitatea de sanse poate sa devina reala
printr-o abordare substantiald, care sa tina seama de circumstantele sociale concrete?

4.1.2 Teoria substantiala a egalitatii de sanse
Chiar daca egalitatea formala de sanse presupune ca toti indivizii sunt eligibili a candida
la o pozitie superioard, iar evaluarea va fi una corectd, in functie de criteriile enuntate,

18 Arneson, Equality of Opportunity, n Stanford Encyclopedia of Philosophy, disponibil on-line la

http://plato.stanford.edu/entries/equal-opportunity/.

¥ Un experiment amuzant care vine sa ilustreze mecanismul internalizarii normelor, chiar dacd nu mai poate fi
argumentata utilitatea lor, este redat de Stephenson, G. R. 1967. Cultural acquisition of a specific learned response
among rhesus monkeys. in “Progress in Primatology” (D. Starek, R.Schneider, and H. J. Kuhn, eds.), Fischer,
Stuttgart, pp. 279-288

Un grup de maimute au fost inchise intr-o incipere, in mijlocul cireia se afla un stalp. Tn varful stalpului a fost
asezat un manunchi de banane proaspete si apetisante. Atunci cdnd o maimutd incerca sa se urce pe stalp,
cercetatorii le stropeau pe toate cu un jet de apa. Dupa un timp, cercetatorii au observat ca, ori de cate ori o
maimuta incerca sa se urce pe stalp, celelalte o trageau in jos. Au inlocuit una dintre maimutele din grupul initial cu
o alta, care nu stia nimic despre acest sistem. Imediat ce noul venit a incercat sa se urce pe stalp, ceilalti I-au tras
jos si l-au pedepsit. Pe rand, toate maimutele au fost inlocuite, iar scena s-a repetat pana cand niciuna dintre
maimutele din camera nu trdise experienta cu furtunul de apa. Cu toate acestea, cei nou veniti nu erau lasati
niciodata sa se urce pe stalp. Celelalte maimute le trageau in jos si le pedepseau. Niciuna dintre maimutele din
camera nu stiau de ce, dar nimeni nu avea voie sa se atinga de banane.
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egalitatea substantiald de sanse pretinde ca toti indivizii sa aiba aceleasi oportunitati de a
dobandi competentele necesare pentru ocuparea pozitiei respective. Nu e suficient sa asiguram
conditii egale doar pentru a participa la start ci sa existe o sansa reala de a castiga competitia,
adica de a egaliza dobandirea abilitatilor necesare participarii la cursa. Nu exista o egalitate
reala de sanse 1n cazul in care sunt invitati sa participe din pozitii de start egale indivizi foarte
diferiti — unii sunt atleti de performantd, unii sunt supraponderali, altii au trecut de prima
tinerete etc.”® Un alt exemplu intuitiv e s ne imagindm o societate condus3d de o clasa
razboinic3, pozitille dobandindu-se ereditar®’. Reformatorii sau, altfel spus, egalitatea formal3
de sanse impune o schimbare. Apartenenta la aceasta clasa sa nu mai fie dobandita ereditar sau
numai din patura bogata a societatii, ci membrii vor fi selectati in baza unui concurs privind
abilitatile militare dintre toti adultii tineri care doresc sa intre Tn aceasta elita. Cu toate acestea,
se constatd cd numai cei din pdtura bogatd reusesc sd treacd examenul. in acest sens s-ar putea
obiecta ca nimeni din exteriorul elitei traditionale nu are o sansa sa satisfaca cerintele de
eligibilitate pentru admiterea in clasa razboinicilor, un motiv, printre altele, fiind ca doar cei
bogati sunt bine hraniti, iar alimentatia suficienta este o conditie prealabila pentru dezvoltarea
competentelor militare necesare promovarii concursului.

Egalitatea substantiald de sanse presupune ca sa existe o oportunitate reald de a
deveni competent, in exemplul schitat mai sus, aceasta impune ca toti membrii societatii sa aiba
posibilitatea de a dezvolta abilitatile militare necesare. Pentru a indeplini aceasta cerinta ne
putem imagina o varietate de masuri luate de societate pentru a oferi oportunitati pentru toti:
asigurarea suplimentelor de hrana pentru cei care nu au aceasta posibilitate, cursuri de
instructie militara gratuita pentru cei fara resurse materiale etc. Altfel spus, egalitatea
substantiala de sanse exista cand sansele de a dobandi abilitatile si calificarile sunt egalizate
pentru toti membrii societatii, candidaturile sunt evaluate corect si sunt selectati doar cei care
au meritul de a indeplini criterii in cel mai Tnalt grad.

Problema pe care o ridica dezideratul asigurarii reale de sanse este aceea de a stabili
cat si cum trebuie sa faca societatea pentru ca aceste sanse sa fie suficiente. Un prim raspuns
care se impune este comparatia dintre costurile si beneficiile presupuse de asigurarea egalitatii
reale de sanse si costurile si beneficiile altor valori cu care acest demers vine in conflict. Exista
obiectii ca oricat de mult s-ar interveni, de exemplu asigurarea burselor pentru saraci, va
determina ca parintii bogati sa investeasca si mai mult in educatia copiilor prin programe de
pregatire privata, astfel ca inegalitatile se vor perpetua iar eforturile societatii nu isi vor atinge

22
scopul“”.

® John Schaar, Equality of Opportunity, and Beyond”, in Louis Pojman, Robert Westmoreland (editori),

Equality.Selected Readings (Oxford: Oxford University Press, 1997), 139.

2 Williams, Bernard, 1962, “The Idea of Equality”, in Peter Laslett and W. G. Runciman (eds.), Philosophy, Politics,
and Society, Series Il, London: Basil Blackwell, pp. 110-131.

2R, Arneson, op.cit.
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Unul dintre argumentele Tmpotriva asigurarii substantiale de sanse este acela ca
societatea nu ar trebui sa-si consume resursele pentru a nivela cat mai echitabil diferentele de
sanse privandu-i intr-un anumit fel pe cei talentati si merituosi.

Un alt aspect problematic, care suscita controverse este cel al identificarii metodelor
prin care poate fi obtinuta egalitatea substantiala de sanse, iar conceptul care uneste cele mai
diferite politici este exprimat prin ,actiune afirmativa”.

4.2 Actiunea afirmativa

Deoarece se poate naste o confuzie cand vorbim de egalitate de sanse, in sensul ca nu
este clar cine ar trebui sa beneficieze de egalitate — grupul defavorizat sau individul membru al
acestei minoritati, in functie de subiectii actiunii afirmative, grupuri sau indivizi - s-au impus
doua teme majore:

1) tratarea egala a minoritatilor (sexuale, etnice, rasiale etc.);

2) oportunitati egale pentru toti membrii unei societati.

4.2.1 Scurt istoric

Pentru prima oara expresia de ,actiune afirmativa” a fost utilizata intr-un act politic din
1961 al presedintelui John F. Kennedy prin care a infiintat comitetul pentru oportunitati egale
de angajare si in care se specifica obligatiile agentilor economici care sunt contractori ai statului
astfel ,,contractorul nu va discrimina nici un angajat sau candidat la angajare pe considerente de
rasa, religie, culoare sau origine nationala. Contractorul va recurge la actiunea afirmativa pentru
a se asigura ca angajarea candidatilor si tratamentul angajatilor pe durata angajarii se face fara a
se tine cont de rasa, religie, culoare sau origine nationald. Aceasta actiune ar trebui sa vizeze,
dar sa nu se limiteze la urmatoarele: angajarea, avansarea, retrogradarea sau transferul;
recrutarea sau publicitatea In vederea recrutarii, disponibilizarea ori concedierea; rata salariilor
sau a altor forme de compensare; selectia pentru calificare si ucenicie”?>. O alt3 etap3 privind
asigurarea de oportunitati egale si tratament impartial a fost promulgarea Civil Rights Act in
1964.

Faptul ca echitatea trebuie sa reprezinte mai mult decat un tratament impartial este
reafirmat prin Ordonanta numarul 11246 din 1965, presedintele Lyndon Johnson afirmand: ,Nu
iei o persoana care a fost ani de zile tinuta in lanturi, o eliberezi, o duci la linia de start a unei
curse si i spui: ,esti liber sd concurezi cu altii” si sa crezi pur si simplu ca ai fost echitabil pe de-a-
ntregul. Nu e asadar de ajuns sa deschizi portile oportunitatii. [...] acesta este stadiul urmator si

> Executiv Order 10925. Establishing the President’s Committee an Equal Employment Opportunity, disponibil on-
line la http://www.eeoc.gov/eeoc/history/35th/thelaw/e0-10925.html
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mai profund al bataliei pentru drepturi civile [...] Noi urmarim nu doar egalitatea ca un drept si

in teorie, ci egalitatea ca un fapt si ca un rezultat”?.

4.2.2 Justificarea actiunii afirmative

Conceptul de actiune afirmativa a fost transpus si justificat ca un program prin care se
intentioneaza compensarea efectelor diferitelor discriminari practicate in trecut, si in cazul in
care acele discriminari nu ofera oportunitati reale in prezent. Dificultatea provine din a preciza
efectiv discriminarea, adica care sunt proprietati relevante ale grupului si stabilesc identitatea
apartenentei la grup si cum aceste proprietati fac ca membrii s3 nu aib3 oportunitati egale®.

Principala justificare pentru apelul la actiunea afirmativa este urmatoarea: realitatea social3,

prin institutiile sale, a produs si produce inegalitati intre minoritati si majoritate, intre barbati si

femei devenind necesar ca actiunea afirmativa sa reduca inegalitatile create artificial.

Principalele directii initiale de actiune compensatorii au fost in domeniul fortei de munca si al

educatiei unde s-a urmarit ca femeile si minoritatile etnice sa aiba sanse egale la angajare,

salarii, burse, ajutoare financiare etc.
Principalele sensuri care s-au cristalizat Tn politicile actiunii afirmative sunt:

- Actiunea afirmativa procedurala presupune reguli de publicitate adecvata prin care se
fncurajeaza membrii minoritatilor sau femeile sa participe la concursuri de angajare, de
admitere in scoli superioare, sa aplice pentru cereri de finantare nerambursabile. Actiunea
afirmativa procedurald este mai mult decat nediscriminarea care presupune doar absenta
criteriilor ce privesc rasa, religia, etc. dar se rezuma la a stabili proceduri de atragere a
membrilor defavorizati fara insa a interveni in procesul de selectie.

- Actiunea afirmativa de rezultat cere ca selectia sa se faca in anumite cote proportionale cu
ponderea pe care au grupurile defavorizate in ansamblul populatiei.

- Actiunea afirmativa ca departajare in conditii de egalitate sustine ca apartenenta la
minoritate sa fie privilegiata atunci cand candidatii sunt pe pozitii de egalitate — Ia
competenta egala, intre femei si barbati sunt preferate femeile.

4.2.3 Critica actiunii afirmative
Principala obiectie care se ridica, cu referire mai degraba la ultimele doua sensuri de
mai sus, este aceea a legitimititii selectiei si implicit a rezultatelor ei. in acest sens exist3 doua
tipuri majore de argumentatie:
i. Discriminarea inversa — presupune cd unul dintre efectele actiunii afirmative
defavorizeaza majoritatea in numele unei discriminari trecute. Orice discriminare trecuta

?* L. Johnson, apud B. Brunner, Affirmative Action History. A History and Timeline of Affirmative Action, disponibil
on-line la http://www.infoplease.com/spot/afirmativel.html

% Rasa, etnia, sexul, credinta au fost in general acceptate ca proprietati relevante. Tn schimb nivelul de trai si cel al
educatiei, cu alte cuvinte sdracia si prostia, nu sunt acceptate atat din considerente economice cat si al faptului ca
memobrii grupurilor le resping ca relevante pentru identitatea apartenentei.

32



http://www.infoplease.com/spot/afirmative1.html

Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

este condamnabild deoarece s-a bazat pe anumite caracteristici nesemnificative moral
(sexul, rasa, religia, etc.). Dacd, cazurile similare trebuie tratate similar, in trecut, s-a
procedat gresit fiindca s-a pus accent pe anumite proprietati irelevante. Actiunea
afirmativa procedeaza insa in mod asemanator, favorizand minoritatile in baza acelorasi
proprietati nesemnificative moral pentru care au fost nedreptatiti.

ii. Actiunea compensatorie — sustine sa se revina la situatia anterioara nedreptatii facute in
conformitate cu afirmatia aristotelica: cand o persoana a nedreptatit o alta persoans,
atunci cel care a nedreptatit trebuie sa repare raul facut, celui caruia i I-a facut, in mod
proportional cu rdul facut. Dar actiunea afirmativda nu se poate substitui Tn actiunea
compensatorie cel putin din urmatoarele considerente:

- Actiunea afirmativa se adreseaza membrilor unui grup si nu persoanelor
individuale. Victimele unor nedreptati trecute, in cele mai multe cazuri, nu mai sunt, astfel ca nu
mai pot fi compensate personal acele nedreptati. Cu alte cuvinte, actiunea afirmativa nu
compenseaza deoarece are ca potentiali subiecti urmasi ai victimelor. Nu cei care au suportat
nedreptatea primesc compensatia si nici cei care compenseaza nu sunt neapdrat cei care au
facut nedreptatea.

- Compensatia nu poate fi proportionalad cu raul facut deoarece discriminarea s-a
facut in diverse moduri si domenii, iar actiunea afirmativa prezenta nu are legatura directa cu
acele moduri in care s-a facut discriminarea.

Alaturi de cele expuse mai sus, cei care contesta beneficiile actiunii afirmative considera

ca exista si multe efecte negative secundare?®:

= indivizii sunt incurajati sa se declare membri ai minoritatilor doar pentru a beneficia de
avantajele actiunii afirmative;

= tensiunile dintre majoritate si minoritate sunt augmentate deoarece minoritatea este
privilegiata si impiedica reconcilierea;

= bruiaza functionarea mecanismelor de piata, alte costuri nu sunt si nu pot fi cuantificabile;

= reduce motivatia de straduinta pentru a obtine rezultate mai bune deoarece societatea
oricum 1i recompenseaza pe membrii minoritatilor avantajate si ii defavorizeaza pe membrii
majoritatii, chiar daca au rezultate mai bune;

= atunci cand selectia se realizeaza pe baza apartenentei la grup se devalorizeaza realizarile
personale.

Problematica este si circumscrierea domeniilor in care egalitatea de sanse trebuie
asigurata prin actiunea afirmativa. Avand in vedere exemplul din paginile anterioare privind
accesul la o elitd de razboinici, chiar daca s-ar indeplini toate standardele egalitatii formale si
substantiale de sansa, ar putea exista obiectii cad doar aceste abilitati sunt incurajate si nu altele
precum: muzica, filosofia, pictura, agricultura sau orice altceva. Egalitatea de sanse ar fi

% Sergiu Bdlan, op. cit., pp 105 -106
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asigurata in mod ideal doar cdnd toate capacitatile umane sunt incurajate in mod egal,
dezvoltate si recompensate.

4.3 Conceptul egalitatii echitabile de sanse la John Rawls

Egalitatea echitabila de sanse (fair equality of opportunity) e un concept promovat de
John Rawls, concept cunoscut mai putin decat teoria filosofica a dreptatii, desi principiul
egalitatii echitabile de sanse este o parte a teoriei dreptatii ca echitate asa cum a expus-o in
celebra lucrare A Theory of Justice.

Strategia centrald in constructia rawlsiand este afirmarea unei situatii initiale de
egalitate numitd , pozitia originard”?’. Pentru aceasta, recurge la o abstractizare a teoriei
traditionale a contractului social asa cum a aparut la Locke sau Rousseau, in sensul ca acesta nu
mai trebuie gandit cu referire la 0 anumita societate sau la o anumita forma de guvernamant.
Aceasta pozitie originara nu se refera la o situatie istorica sau la o stare culturalda primitiva,
pozitia originara de egalitate trebuie inteleasa ca o situatie pur ipotetica. Rawls afirma ca ,una
din trasaturile esentiale ale acestei situatii este aceea ca nimeni nu-si cunoaste pozitia sociala
ocupata 1n societate, e.g., clasa sau statutul social, si nici calitatile ori abilitatile naturale, e.g.
inteligenta, puterea, sau altele asemenea. Principiile dreptatii sunt alese in spatele unui val al
ignorantei, o conditie ce garanteaza ca in alegerea principiilor nimeni nu este avantajat sau
dezavantajat de efectele loteriei naturale sau de contingenta circumstantelor sociale” .

Pentru ca acest set de reguli alese sa nu favorizeze pe nici un individ, Ralws
presupune existenta unei limitari cognitive a partilor contractante, alegatorii ipotetici neavand
posibilitatea de a elabora o teorie a binelui, a binelui comun, ei nefiind constienti de
apartenenta rasiala, etnica, religioasa. Acest val al ignorantei este necesar pentru a asigura
impartialitatea deciziilor, adica indivizii nu vor cduta sa construiasca principiile dreptatii n
avantajul individual, al etniei ori a categoriei socio-economica din care fac parte. Aceasta
alegere, Rawls o va ilustra printr-o analogie privind un simplu caz de distributie echitabila: ,Un
numar de persoane impart o prajitura; presupunand ca distributia echitabild este una egal3,
care este procedura prin care putem ajunge la acest rezultat? Lasand la o parte detaliile, solutia
evidenta este sa permitem unei persoane sa taie prajitura si sa ia ultima felie, ceilalti luandu-si
fiecare felia lui. Aceasta persoana va taia prajitura in mod egal, intrucat astfel isi poate asigura
cea mai mare felie posibil3®.

Tn conditiile enuntate mai sus, Rawls argumenteazd ci pértile contractante vor alege
doua principii fundamentale:

1. Egalitatea drepturilor si libertatilor

2. Institutiile sociale si economice trebuie sa propuna o egalitate a sanselor.

2" Onora O'Neil, Despre metoda Teoriei Dreptdtii, in Ovidiu Caraiani (coord.), Dreptate sau moralitate? O
introducere in filosofia politicd a lui John Rawls, Bucuresti, Ed. Comunicare.ro, 2008, p. 121
%% John Rawls, op.cit., p. 33
2 ibidem, p. 94
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Primul principiu prevede ca fiecare persoana sa se poata bucura de cea mai mare
libertate fundamentala compatibild cu o libertate similara a celorlalti. Rawls sustine ca exista
doua puteri si corespunzator doua interese ale fiecarui cetatean: interesul de a-si revizui si
afirma existenta proprie in concordanta cu conceptia particulara despre bine, si interesul de a-si
exercita corectitudinea, dreptatea in masura in care si ceilalti procedeaza la fel*°. Primul
principiu se refera la acest ultim interes, adica interesul de a trdi in cooperare cu ceilalti indivizi
dupd un set de principii ale dreptatii. In conformitate cu primul principiu Rawls enumerd cateva
libertati fundamentale care sa fie egale: libertatea politica, libertatea de expresie, de asociere,
libertatea gandirii si a constiintei, libertatea fata de arestul si confiscarea arbitrars®!.

Cel de-al doilea principiu are in vedere reglementari privind distributia veniturilor si a
resurselor si presupune doua elemente: principiul egalitatii echitabile de sanse si principiul
diferentei. Inegalitatile sociale si economice trebuie sa faca obiectul unei rearanjari deoarece
nimeni nu e responsabil sau vinovat de Tnzestrarea naturala sau conditia sociala in care s-a
nascut, crescut si educat. Cel de-al doilea principiu, in forma sa enuntata: ,inegalitatile sociale si
economice trebuie sa fie aranjate astfel incat: (a) sa ne putem astepta in mod rezonabil ca ele sa
fie in avantajul tuturor si (b) sa fie asociate unor roluri si functii accesibile tuturor. Dupa cum se
observa, prima parte a regulii nu presupune neaparat ca veniturile si resursele sa fie egale, ci ele
trebuie sa fie distribuite astfel incat sa fie in avantajul tuturor, iar partea a doua a regulii
presupune ca pozitiile de autoritate si de responsabilitate sa fie accesibile in egalda masura
tuturor.

Structura fundamentala trebuie sa permita existenta unor inegalitati doar daca
mbunatatesc situatia tuturor, inclusiv a celor mai putin avantajati si numai in acord cu
egalitatea libertatilor fundamentale si cu egalitatea echitabild de sanse. Primul principiu are
prioritatea fata de ce-al doilea, adicda incalcarea libertatilor fundamentale nu poate fi
compensata prin avantaje economice si sociale superioare.

Cea de-a doua parte a celui de-al doilea principiu, a fost numit de Rawls ,principiul

liberal al egalititii echitabile a oportunitatilor”*?

, iar acesta afirma ca pozitiile avantajoase
trebuie sa fie accesibile tuturor. Acest principiu trebuie sa diminueze efectele dezavantajelor ca
urmare a apartenentei la diferite categorii socio-economice. Institutiile statului, intr-o societate
dreaptad, se asigura ca intreprind tot ce este necesar pentru ca persoanele egale in ceea ce
priveste talentul, abilitatile si vointa de a se folosi de aceste inzestrari, au sanse egale de succes.

Rawls nu sustine egalitatea de sanse n viata, ci egalitatea echitabila de sanse in care

unicul criteriu este talentul si motivatia celor interesati de accederea la pozitiile superioare.

%% Rex Martin, De la o teorie a dreptdtii la liberalismul politic, in Ovidiu Caraiani (coord.), op.cit., p. 166
** John Rawls, op.cit. p. 74
% ibidem, p. 93
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Astfel rezervarea de locuri, de cote pentru a anumita categorie etnica, de exemplu, intra n
conflict cu egalitatea echitabila de sanse.

O dificultate a teoriei egalitatii echitabile de sanse este aceea ca desi principiul afirma
ca toti cei Inzestrati si cu aceeasi motivatie trebuie sa aiba sanse egale, nu se afirma clar in ce
moment al vietii ar trebui facuta comparatia dintre indivizi din punct de vedere al abilitatilor si al
motivatiei? Daca alegem momentul in care indivizii sunt vazuti de lege ca responsabili, atunci
trebuie sa recunoastem ca diferentele sociale, pana la acel moment, au influentat intr-un grad
destul de mare sansele de succes. Indivizii au parcurs diverse stadii educative, au deprins
anumite abilitati, anumite motivatii inegale astfel cd nu ar putea fi facuta comparatia la
momentul in care indivizii sunt considerati adulti. Nici momentul nasterii nu ar putea fi ales ca
reper al comparatiei, deoarece ar fi exagerat sa atribuim abilitati si motivatie unor prunci. Unii
ganditori au propus, n sprijinul realizarii ideale a egalitatii echitabile de sanse pentru toti cei
care prezinta inzestrari naturale si motivatii similare, redistribuirea aleatorie a copiilor nou-
ndscuti unor parinti diferiti>>.

Rawls a sesizat dificultatea expusa mai sus: ,Aplicarea consecventa a principiului
oportunitatii echitabile necesita sa privim persoanele independent de influenta pozitiei sociale.
Dar cat de departe trebuie sd mergem cu aceasta tendinta? Se pare ca atunci cand
oportunitatea echitabild (asa cum a fost definita) este satisfacuta, familia va duce la sanse

inegale intre indivizi. Trebuie atunci abolitd familia?”**

Rawls raspunde la aceasta intrebare, in
acord cu teoria dreptatii, aratand ca pentru aceste situatii intervine principiul diferentei, dar si
ca libertatile fundamentale (dreptul la familie) au prioritate in raport cu principiul egalitatii
echitabile de sanse.

Dincolo de dificultatile acordarii teoriei cu practica, egalitatea echitabild de sanse se
doreste a fi un principiu de actiune practica prin care sa contracareze efectele circumstantelor

sociale diferite.

4.4 Robert Nozick: Egalitatea de sanse in statul minimal
Robert Nozick isi face o intrare remarcabild pe scena intelectuala americana cu o
perspectivd diferitd asupra dreptatii si egalititii de sanse fatd de cea a lui Rawls. In lucrarea
Anarhie, stat si utopie, Nozick expune teoria dreptatii ca Tndreptatire care sta la baza statului
minimal si in care fiecare persoana este indreptatita sa detina bunuri, drepturi si oportunitati in
functie de capacitatea sa de ale dobandi in mod legitim. Egalitatea in acest stat minimal este
inteleasa ca dreptul egal al fiecarei persoane de a-si exercita drepturile individuale indiferent
daca apar inegalitati intre membrii societatii.
Egalizarea oportunitatilor, Tn conceptia lui Nozick, produce o nedreptate deoarece
inrautateste situatia celor favorizati. Prin prisma dreptatii ca indreptatire ,incercarea lui Rawls

% ).S. Fishkin, Equal Opportunity and the Family, apud Sergiu Bélan, op.cit. p. 132

** John Rawls, op.cit., p. 447
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de a stabili niste principii neutre menite sd caldauzeasca dreptatea sociala este o iluzie
periculoas [....] Proiectul social a lui Rawls este profund ipocrit”>>.

Conform doctrinei lui Nozick numai persoanele individuale pot decide daca cedeaza o
parte din resursele lor pentru nevoile celor defavorizati, statul neavand nici o legitimitate de a
redistribui resurse in favoarea celor mai putin avantajati. ,, Exista doua modalitati de a incerca sa
asiguri o astfel de egalitate: inrautatind in mod direct situatiile acelora care sunt mai favorizati
in privinta sanselor, sau imbunatatind situatia acelora care sunt mai putin favorizati. Cea din
urma cere folosirea unor resurse si, prin urmare, implica si ea nrautatirea situatiei unora: a
acelora cdrora li se ia din ceea ce au pentru a se Imbunététi situatia altora. [....] in lipsa unei
baghete fermecate, singurul mijloc de a infaptui egalitatea sanselor ramane acela de a convinge
anumite persoane s3 consacre acestui scop o parte din ceea ce au.”**

Fiecare este responsabil de consecintele faptelor sale, astfel oricine e liber sa sustina ca
este moral sa i sustii pe cei defavorizati, insa e la fel de liber sa sustina si contrariul. Din aceasta
perspectiva nici o persoana nu trebuie sa actioneze pentru a egalizarea sanselor decat in nume
propriu. In conceptia libertariand, individul este liber si se dezvolte cum doreste, parafrazand
,de la fiecare dup3 preferinte, fieciruia dupa indreptatire”®’.

Chiar daca la o prima vedere, conceptia lui Nozick privind egalitatea de sanse este mai
curand egalitate procedurald, totusi Nozick admite cateva exceptii privind interventiile ale
statului minimal Tn scopul asigurarii egalitatii sanselor. Prima exceptie o constituie principiul
rectificarii prin mijlocirea actiunii afirmative. Acesta are rolul de a rectifica urmarile
nedreptatilor trecute prin incadlcarea regulilor dreptatii in achizitie si transfer. Deosebirea este ca
actiunea afirmativa este justificabild doar daca nedreptatile au avut loc recent iar victimele si
autorii pot fi identificati. Tn aceast3 conceptie nu este permis ca actiunea afirmativa s egalizeze
sansele membrilor grupurilor sociale care au suferit nedreptati in trecut. Cea de-a doua exceptie
se referd la clauza limitativd. Tn demersul sdu, Nozick pleacs de la ,clauza lockeeand” conform
cdreia resursele naturale reprezinta proprietatea comuna a tuturor, astfel ca orice luare in
posesie a unei parti din proprietatea comuna afecteaza si limiteaza posibilitatile celorlalti. Rolul
clauzei limitative este de a limita drepturile de proprietate: intr-un desert o persoana nu poate
pune stapanire pe singura sursa de apa, proprietarul unei insule nu poate refuza un naufragiat.
Clauza limitativa se impune doar pentru a nu inrdutati situatia cuiva, dar nu si pentru a o
imbunatati. Un cercetator care a descoperit o noua substanta si care refuza sa o vanda unui
bolnav altfel decat in conditiile stabilite de el nu poate fi obligat, deoarece nu a inrautatit
situatia nimanui.

Tn concluzie actiunea afirmativd menitd s egalizeze oportunititile nu este justificatd
pentru imbunatatirea situatiei cuiva, ci doar pentru a evita inrautatirea situatiei.

% Olivier Nay, Istoria ideilor politice, lasi, Editura Polirom, 2008, p. 643
*® Nozick, R. (1997): Anarhie, stat si utopie, Bucuresti, Editura Humanitas, p. 288
*” Anton Hugli, Paul Lubcke, Filosofia in secolul XX, vol 2, Bucuresti, Editura. ALL, 2003, p. 335
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Concluzii

Cu siguranta ca ar fi fost mult mai multe lucruri de completat despre evolutia
conceptului de egalitate de sanse, dar conform intentiei din preambul nici nu ne-am propus o
prezentare exhaustiva ci, doar trimiterea la numite cadre care ar facilita intelegerea diferitelor
aspecte ale egalitatii de sanse.

Conceptul de egalitate de sanse prezentat mai sus, nu se opune existentei ierarhiilor
in general, si se accepta faptul cd unele ierarhii sunt dezirabile, iar altele mai putin dezirabile. El
va naste controverse permanente mai ales in aplicabilitatea practica a egalitatii de sanse prin
actiunea afirmativa.

Dincolo de beneficiile asigurarii egalitatii de sanse prin actiunea afirmativa nu putem sa
nu amintim si efectele negative secundare: indivizii sunt Tncurajati sa se declare membri ai
minoritatilor doar pentru a beneficia de avantajele actiunii afirmative; tensiunile dintre
majoritate si minoritate sunt augmentate deoarece minoritatea este privilegiata si Tmpiedica
reconcilierea; bruiaza functionarea mecanismelor de piata, ale caror costuri nu sunt si nu pot fi
cuantificabile; reduce motivatia de straduinta pentru a obtine rezultate mai bune deoarece
societatea oricum 1i recompenseaza pe membrii minoritatilor avantajate si 1i defavorizeaza pe
membrii majoritatii chiar daca au rezultate mai bune; atunci cand selectia se realizeaza pe baza
apartenentei la grup se devalorizeaza realizarile personale.

Problematica este si circumscrierea domeniilor in care egalitatea de sanse trebuie
asigurata prin actiunea afirmativa. Avand in vedere exemplul din paginile anterioare privind
accesul la o elita de razboinici, chiar daca s-ar indeplini toate standardele egalitatii formale si
substantiale de sansa, ar putea exista obiectii ca doar aceste abilitati sunt incurajate si nu altele
precum: muzica, filosofia, pictura, agricultura sau orice altceva. Egalitatea de sanse ar fi
asigurata in mod ideal doar cand toate capacitatile umane sunt incurajate Tn mod egal,
dezvoltate si recompensate.

Aceasta dezbatere privind conceptul egalitatii de sanse arata necesitatea unui ideal
egalitar al societatii in care inegalitatile sunt sau ar trebui permanent reduse.

Bibliografie

Aristotel, Etica Nicomahicd, Bucuresti, Editura IRI, 1998

Balan, Sergiu, Egalitatea de sanse. Scurtd introducere, Cluj, Editura Eikon, 2013

Berlin, Isaiah Equality, Oxford University Press, Oxford, 1980

Caraiani, Ovidiu (coord.), Dreptate sau moralitate? O introducere in filosofia politicd a lui John
Rawls, Ed. Comunicare, Bucuresti, 2008

Kant, Immanuel Critica ratiunii practice, Bucuresti, Editura Paideea, 2003

Mill, John Stuart, Utilitarismul, Bucuresti, Editura Alternative, 1994

38



Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

Miroiu, Adrian, Egalitate, in Filozofie politicd, Bucuresti, Editura SNSPA, 2002

Nay, Olivier Istoria ideilor politice, lasi, Editura Polirom, 2008

Nozick, Robert, Anarhie, stat si utopie, Bucuresti, Editura Humanitas, 1997

Rawls, John O teorie a dreptdtii, lasi,Editura Universitatii ,,Alexandru loan Cuza” 2011

Higli, Anton Paul Liibcke, Filosofia in secolul XX, vol 2, Bucuresti, Editura. ALL, 2003

Marx, Karl, Engels, Friedrich,Opere alese in doud volume, vol. 2, Bucuresti, Editura Politica, 1967
John Schaar, Equality of Opportunity, and Beyond”, in Louis Pojman, Robert Westmoreland
(editori), Equality.Selected Readings, Oxford, Oxford University Press, 1997

Nagel, Thomas , Equal Treatment and Compensatory Discrimination”, in Philosophy and Public
Affairs, Vol.2, Nr. 4, 1973

Williams, Bernard, “The Idea of Equality”, in Peter Laslett and W. G. Runciman (eds.),
Philosophy, Politics, and Society, Series |l, London: Basil Blackwell, 1962

Resurse online utilizate:
http://berlin.wolf.ox.ac.uk/published works/cc/equality.pdf

http://plato.stanford.edu/entries/equal-opportunity/
http://www.eeoc.gov/eeoc/history/35th/thelaw/e0-10925.html
http://www.infoplease.com/spot/afirmativel.html
https://infiniteladder.wordpress.com/2010/02/11/conspiratia-egalilor/

39


http://berlin.wolf.ox.ac.uk/published_works/cc/equality.pdf
http://plato.stanford.edu/entries/equal-opportunity/
http://www.eeoc.gov/eeoc/history/35th/thelaw/eo-10925.html
http://www.infoplease.com/spot/afirmative1.html
https://infiniteladder.wordpress.com/2010/02/11/conspiratia-egalilor/




Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

O argumentatie juridica privind eliminarea discriminarilor
salariale in sectorul sanitar

Rotila Viorel

Conferentiar univ. dr., Universitatea ,Dundrea de Jos” Galati, Romania,
Jurist

viorelrotila@yahoo.com

Abstract

Avédnd in vedere faptul cd rezultatele cercetdrilor noastre au indicat faptul cd existenta
discrimindrilor salariale afecteazd aproape jumdtate dintre respondenti, demonstrarea juridicd a
dreptului de a nu fi discriminate din acest punct de vedere constituie un important sprijin pentru
angajatii/angajatele din sdndtate. Din aceste considerente, in rdndurile de mai jos demonstrém
juridic faptul cd Legea nr. 71/2015 elimind discrimindrile salariale din intrequl sector bugetar.
Suplimentar, considerdm cd eliminarea discrimindrilor salariale este posibild si in contextul
prevederilor legale anterioare aparitiei Legii nr. 71/2015, salariatii aflati in aceastd situatie
avdnd dreptul la despdgubiri.

Keywords: discrimindri salariale, Legea nr. 71/2015, sdndtate.

I. Eliminarea discriminarilor salariale in sectorul sanitar in baza prevederilor Legii
nr.71/2015

OUG nr. 83/2014, asa cum a fost aprobata (cu modificari si completari) prin Legea nr.
71/2015 prevede la art. 1 alin. 5.1 urmatoarele:

(5')Prin exceptie de la prevederile alin. (1) si (2), personalul din aparatul de lucru al
Parlamentului si din celelalte institutii si autoritati publice, salarizat la acelasi nivel,
precum si personalul din cadrul Consiliului Concurentei si al Curtii de Conturi, inclusiv
personalul prevazut la art. 5 din aceste institutii, care beneficiazd de un cuantum al
salariilor de baza si al sporurilor mai mici decét cele stabilite la nivel maxim in
cadrul aceleiasi institutii sau autoritdti publice pentru fiecare functie/grad/treaptd
si gradatie, va fi salarizat la nivelul maxim dacd isi desfdsoard activitatea in
aceleasi conditii. (s.n.)
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Raportat la aceste prevederi se ridica urmatoarele intrebari:
1. Sunt aplicabile aceste prevederi tuturor salariatilor din unitdtile bugetare?
2. Dacd sunt aplicabile, care sunt salariatii care ar trebui sd beneficieze de ele?
3. Dacd sunt aplicabile si stabilim care sunt salariatii vizati, cum ar trebui sd beneficieze,
respectiv care sunt salariile de referintd: salariile de la nivelul unitdtii sau salariile de la nivelul
sectorului?
Raspunsurile noastre, bazate pe interpretarea actelor normative, sunt urmatoarele:

1. Prevederile art. 1 alin. 5.1 din OUG nr. 83/2014 (completata si aprobata prin

Legea nr. 71/2015) se aplica tuturor salariatilor din sectorul bugetar
n acest sens, indicdm urmatoarele argumente:

1.1. Interpretarea sistematica:

Pentru a stabili domeniul de aplicare a aliniatului in discutie este necesara identificarea
sensului formulei ,si din celelalte institutii si autoritdti publice”. Consideram ca stabilirea
intelesului pe care legiuitorul I-a avut Tn vedere se face prin raportare la legea cadru privind
salarizarea personalului bugetar (Legea nr. 284/2010).

Legea nr. 284/2010 stabileste la art. 2 domeniul de aplicare al acesteia, astfel:

(1)Dispozitiile prezentei legi se aplica:

a)personalului din autoritati si institutii publice, respectiv Parlamentul, Administratia
Prezidentiald, autoritatea judecadtoreascd, Guvernul, ministerele, celelalte organe de
specialitate ale administratiei publice centrale, autoritati ale administratiei publice locale, alte
autoritati publice, autoritati administrative autonome, precum si institutiile din subordinea
acestora, finantate integral din bugetul de stat, bugetele locale, bugetul asigurarilor sociale de
stat, bugetele fondurilor speciale;

b)personalului din autoritati si institutii publice finantate din venituri proprii si subventii
acordate de la bugetul de stat, bugetele locale, bugetul asigurarilor sociale de stat, bugetele
fondurilor speciale;

c)personalului din autoritatile si institutiile publice finantate integral din venituri proprii;
d)persoanelor care sunt conducatori ai unor institutii publice in temeiul unui contract, altul
decat contractul individual de munca.

(2)Dispozitiile prezentei legi nu se aplica Bancii Nationale a Romaniei, Comisiei Nationale a
Valorilor Mobiliare, Comisiei de Supraveghere a Asigurarilor si Comisiei de Supraveghere a
Sistemului de Pensii Private.

(3)Intra n categoria personalului din sectorul bugetar personalul incadrat pe baza
contractului individual de munca, personalul care ocupa functii de demnitate publica si
personalul care ocupa functii asimilate functiilor de demnitate publica, precum si personalul
care beneficiaza de statute speciale, inclusiv functionarii publici si functionarii publici cu statut
special.
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Prima observatie este ca acest articol este singurul care stabileste domeniul de aplicare a legii,
interpretarea facandu-se ,fara rest sau exceptii”. Din aceasta perspectiva, dupa cum se poate
observa, legiuitorul foloseste sintagma personalul din autoritdti si institutii publice intr-un sens
general, desemnand totalitatea angajatilor/personalului din sectorul bugetar. Ceea ce inseamna
ca prevederile art. 1 alin. 5.1 din OUG 83/2014 (completata si aprobata prin Legea nr. 71/2015)
se aplica tuturor salariatilor din sectorul bugetar.

1.2 Interpretarea logica
1.2.1 Interpretarea logica , reductio ad absurdum”>®:

Daca presupunem interpretarea contrara, respectiv ca prevederile alin. 5! din art. 1 al
OUG nr. 83/2014 (completatd si aprobata prin Legea 71/2015) se aplicd doar unei anumite
categorii de salariati din sectorul bugetar, prevazuti in Legea nr. 284/2010, atunci sunt posibile
doua consecinte:
- Fie legiuitorul ar fi recunoscut discriminarea salariald doar pentru anumite categorii de
salariati din sectorul bugetar si ar fi eliminat-o prin Legea nr. 71/2015. Aceasta varianta ar
presupune ca legiuitorul a asumat incalcarea principiul egalitatii de tratament fata de toti
salariatii, prevazut de art. 5 din Codul Muncii, ceea ce este absurd.
- Fie legiuitorul ar fi recunoscut discriminarea salariald pentru toti angajatii din sectorul
bugetar, dar ar fi dispus eliminarea ei doar pentru anumite categorii de salariati. Si aceasta
varianta ar presupune ca legiuitorul a asumat incalcarea principiul egalitatii de tratament fata de

toti salariatii, prevazut de art. 5 din Codul Muncii, ceea ce este absurd.

1.2.2. Interpretarea logica: Nu este posibild o alta interpretare, per a contrario,

aceasta este interpretarea corectd

Daca vom presupune o alta interpretare, respectiv ca prevederile alin. 5.1 din art. 1 al
OUG nr. 83/2014 se aplica doar unei anumite categorii de salariati din sectorul bugetar,
prevazuti in Legea nr. 284/2010, putem constata cd nu pot fi identificate anumite categorii de
salariati din sectorul bugetar, excluzdnd alte categorii, deoarece formularii acestui aliniat
(personalul ... din celelalte institutii si autoritdti publice) nu-i corespunde nicio anexa din Legea
nr. 284/2010, respectiv nicio familie ocupationald sau categorie profesionald, in conditiile in
care anexele structureaza salariatii din sectorul bugetar pe diferite categorii. Singura exceptie o
constituie ,ANEXA nr. VIll: REGLEMENTARI SPECIFICE personalului din autoritdtile si institutiile
publice finantate integral din venituri proprii ...”. Dupa cum se poate observa, subiectii acestei
anexe constituie o parte bine identificata (autoritdtile si institutiile publice finantate integral din

38 . ..
,Reductio ad absurdum” — ,,Procedeul reducerii la absurd”.
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venituri proprii) din categoria generala institutii si autoritdti publice. Este evident ca nu doar la
aceastd categorie se referd alin. 5* in discutie, avand in vedere diferenta specifici (finantate
integral din venituri proprii). Per a contrario, singura interpretare posibila este prin raportare la
alin. 2 al Legii nr. 284/2010, pe care am indicat-o la punctul a).

1.3 Principiul interpretdrii in limitele legii (,,Ubi lex non distinguit, nec nos distinguere
debemus”*)

Formularea juridica cu caracter general , personalul .... din celelalte institutii si autoritdti
publice” vizeaza toate categoriile de personal care se incadreaza in aceasta definitie, fara a crea
distinctii intre ele. Prin aplicarea principiului de drept "Ubi eadem est ratio, eadem solutio esse
debet” ( unde se aplica acelasi rationament, se aplica aceeasi solutie) se dovedeste irefutabil
faptul ca intentia legiuitorului este ca personalul din aparatul de lucru al Parlamentului si din
celelalte institutii si autoritati publice, salarizat la acelasi nivel, precum si personalul din cadrul
Consiliului Concurentei si al Curtii de Conturi, inclusiv personalul prevazut la art. 5 din aceste
institutii, care beneficiaza de un cuantum al salariilor de baza si al sporurilor mai mici decat
cele stabilite la nivel maxim in cadrul aceleiasi institutii sau autoritati publice pentru fiecare
functie/grad/treapta si gradatie, sa fie salarizat la nivelul maxim daca isi desfisoara
activitatea in aceleasi conditii. (s.n.)

1.4 Aplicarea metodei istorice

Istoria aparitiei actului normativ indicd cu prisosintda intentia initiatorilor
proiectului/amendamentelor ca textul de lege de a elimina discriminarea salariald din sistemul
bugetar. Tn acest sens trebuie retinute urmatoarele:
- Initiatorul acestui aliniat (amendamentului la OUG 83/2014) in Camera Deputatilor,
deputatul Adrian Solomon, a adus urmatoarea motivare pentru introducerea lui: , Pentru
clarificarea textului si eliminarea discrimindrii intre persoane care ocupd aceleasi functii, in

aceleasi conditii de studii si vechime. 740

Observam ca, in motivarea sa, initiatorul face o referire
cu caracter general la discriminare (persoane care ocupd aceleasi functii, in aceleasi conditii de
studii si vechime), fara a limita la anumite sectoare sau zone bugetare).

- Initiatorul acestui aliniat (amendamentului la OUG 83/2014) in Senat, senatorul Liviu

Marian Pop, a adus urmatoarea motivare pentru introducerea lui: Pentru eliminarea

% Ubi lex non distinguit, nec nos distinguere debemus — acolo unde legea nu distinge, nici noi nu trebuie sa
distingem.

* Camera Deputatilor, Raportul comun asupra proiectului de lege,
http://www.cdep.ro/comisii/munca/pdf/2015/rp191.pdf
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discrimindrilor apdrute ca urmare a evolutiei legislative necorelate cu realitatea.”* Argumentele
de mai sus sunt aplicabile astfel si in acest caz.

Suplimentar, chiar daca am admite aceasta intentie a legiuitorului doar fata de o anume
spetda, In timp ce situatia este aplicabila intregului sector bugetar, suntem in situatia
aplicabilitatii unui principiu de drept: ,Ubi eadem est ratio eadem solutio esse debet”*. Cu alte
cuvinte, legiuitorul nu poate admite discriminarea in general si s-o rezolve doar intr-un domeniu
limitat deoarece se pierde caracterul sistematic al unei interventii si se accentueaza aspectul de
discriminare fata de zonele in care nu ar fi intervenit.

2. Prevederile art. 1, alin. 5.1 al OUG 83/2014 (completata si aprobata prin Legea

71/2015) se aplica tuturor salariatilor din sectorul bugetar
Prevederile art. 1, alin. 5.1 al OUG 83/2014 (completatd si aprobatd prin Legea 71/2015) se
aplica tuturor salariatilor din sectorul bugetar care beneficiazd de un cuantum al salariilor de
bazd si al sporurilor mai mici decdt cele stabilite la nivel maxim in cadrul aceleiasi institutii sau
autoritdti publice pentru fiecare functie/grad/treaptd si gradatie. Cu alte cuvinte, toti salariatii
care au salariul mai mic decat colegii lor care indeplinesc aceleasi conditii. Ceea ce inseamna ca
si toti salariatii din Sanatate care se afla intr-o astfel de situatie.

O lamurire suplimentara in acelasi sens consideram ca este furnizata de prevederile art.
5, alin. 1.1 din OUG 83/2014 (completata si aprobata prin Legea 71/2015):

Prin nivel de salarizare in platd pentru functiile similare se intelege acelasi cuantum al
salariului de bazd cu cel al salariatilor avdnd aceeasi functie, in care au fost incluse, dupd
data de 31 decembrie 2009, sumele aferente salariului de incadrare, precum si sumele
aferente sporurilor de care au beneficiat inainte de aceastd datd, dacd salariatul angajat,
numit sau promovat indeplineste aceleasi conditii de studii - medii, superioare,
postuniversitare, doctorale -, de vechime si isi desfdsoard activitatea in aceleasi conditii,
specifice locului de muncd la data angajdrii sau promovadrii.

Dupa cum putem constata, referinta o constituie nivel de salarizare in platd pentru

functiile similare.

3. Conceptul de ,,salarizare maxima”

n acest sens, trebuie retinute urmatoarele argumente:

Formularea din alin. 5.1, art. 1 al OUG 83/2014 (completatad si aprobata prin Legea
71/2015) este: in cadrul aceleiasi institutii sau autoritdti publice. Interpretarea sensului acestei
formulari poate fi facutd (doar) prin trimitere la art. 2, lit. a) din Legea nr. 284/2010.

** Senatul Romaniei, Raportul asupra proiectului de lege, https://www.senat.ro/legis/PDF/2015/15L021CR.pdf
2 ,Ubi eadem est ratio eadem solutio esse debet” —”Unde se aplica acelasi rationament, se aplica aceeasi solutie”.
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O mare parte din unitatile bugetare fac parte din a doua categorie, institutiile din
subordinea acestora. Daca legiuitorul ar fi dorit ca in cadrul procesului de eliminare a
discrimindrilor salariale referinta pentru salariul maxim s-o constituie salariile maxime de la
nivelul unitatilor ar fi facut acest lucru referindu-se la a doua categorie, respectiv cea a
institutiilor din subordine. Suplimentar, si in acest caz este aplicabila reducerea la absurd: daca
presupunem interpretarea contrara atunci rezultatul 1l constituie mentinerea discriminarilor
salariale intre salariatii apartinand diferitelor unitati bugetare (care findeplinesc aceleasi
conditii). Aceasta varianta ar presupune ca legiuitorul a asumat incalcarea principiul egalitatii de
tratament fata de toti salariatii, prevazut de art. 5 din Codul Muncii, ceea ce este absurd.

n aceste conditii, este evident cd pentru salariatii din Sanatate se aplica salariul maxim
aflat in plata de la nivelul sectorului, nu cel de la nivelul unitatii. Ceea ce inseamna ca
prevederile art. 1, alin. 5.1 al OUG 83/2014 (completata si aprobata prin Legea 71/2015) elimina
si diferentele de salarizare dintre diferitele unitati, referinta constituind-o salariul maxim aflat in
plata la nivelul sectorului pentru fiecare functie/grad/treaptd si gradatie. Cu alte cuvinte,
prevederile art. 1, alin. 5.1 al OUG 83/2014 (completatd si aprobata prin Legea 71/2015) au
doua consecinte (care indica si procedura aplicabilé):43

= Eliminarea discriminarilor salariale dintre unitatile bugetare (care indeplinesc aceleasi
conditii)*, respectiv dintre salariatii (care indeplinesc aceleasi conditii) angajati in
diferite unitati bugetare (care indeplinesc aceleasi conditii).

= Eliminarea discriminarilor salariale dintre salariatii (care indeplinesc aceleasi conditii) din
cadrul aceleiasi unitati bugetare.

Il. Eliminarea discriminarilor salariale inainte de aparitia Legii nr. 71/2015

Din punctul nostru de vedere eliminarea discriminarilor salariale trebuie luatd in
considerare si Tnainte de aparitia Legii nr. 71/2015, existand temeiul legal pentru aceasta.
Salarizarea diferentiata, in conditiile in care angajatii au acelasi nivel de pregatire si vechime n
munca si lucreaza n aceleasi conditii, incalca principiul de dreptul muncii platd egald pentru
muncd de valoare egald, prevazut de art. 5 din Codul Muncii. Tn discutie este salarizarea
angajatilor care presteaza o munca de valoare egala, fara a interveni diferentieri ce vizeaza
anumite criterii obiective (functia indeplinita, conditiile de munca, cantitatea si calitatea muncii
etc.). In aceastd situatie sunt aplicabile interpretarile privind acordarea sporului de doctorat,

* pentru eliminarea discrimingrilor prin aplicarea prevederilor alin. 5.1, art. 1 al OUG 83/2014 (completata si
aprobata prin Legea 71/2015), trebuie urmati urmatorii pasi procedurali:
- Identificarea salariilor maxime pentru fiecare functie/grad/treaptd si gradatie de la nivelul unitatilor
bugetare (care indeplinesc aceleasi conditii) cu cel mai mare nivel de salarizare;
- Aplicarea cresterilor salariale corespunzatoare acestor salarii maxime.
“ Retinem aici situatia de fapt conform careia, datorita incapacitatii financiare, exista o serie de unitati bugetare
care In 2009 aveau salarizarea sub nivelul maxim, desi majoritatea salariatilor aveau evaluarea la maxim.
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fiind relevant articolul Despre o solutie de eliminare a discrimindrii intre magistrati in ceea ce
priveste acordarea sporului salarial pentru titlul stiintific de doctor.*

Anexa: Cdteva rdspunsuri la interpretdrile adverse®

1. Punct de vedere: Prevederile art. 1, alin. 5.1 al OUG 83/2014 (completatd si aprobatd prin
Legea 71/2015) trebuie interpretate ca vizdnd personalul din aparatul de lucru al Parlamentului
si personalului din celelalte institutii si autoritdti publice salarizat la acelasi nivel cu personalul
din aparatul de lucru al Parlamentului. Suplimentar, prevederea este aplicabild doar personalului
prevdzut in Anexa nr. 1 a Legii nr. 284/2010 (anexd in care se gdseste personalul din aparatul de
lucru al Parlamentului), nefiind aplicabild, spre exemplu, personalului din Sdndtate, care este
mentionat la Anexa nr. 3 a aceleiasi legi.

Raspunsul nostru:
Introducere

1. Interpretarea textului de lege ca referindu-se la personalul din aparatul de lucru al
Parlamentului precum si personalul din celelalte institutii si autoritdti publice salarizat la acelasi
nivel este eronata din urmatoarele motive:

a) Textul de lege invocat este un paragraf din la art. 1, alin. 5.1 al OUG nr. 83/2014, asa
cum a fost aprobata (cu modificari si completari) prin Legea nr. 71/2015, respectiv: ,personalul
din aparatul de lucru al Parlamentului si din celelalte institutii si autoritdti publice, salarizat la
acelasi nivel”. Dupa cum se poate constata, subiectul prevederii il constituie personalul din
aparatul de lucru al Parlamentului si din celelalte institutii si autoritdti publice, acest personal
(situat pe diferite trepte de salarizare) trebuind sa indeplineasca conditia de a fi salarizat la
acelasi nivel, respectiv la nivele comparative.

b) Interpretare conform careia prevederea se aplica ,personalului din aparatul de lucru
al Parlamentului” si personalului , din celelalte institutii si autoritdti publice salarizat la acelasi
nivel cu personalul din aparatul de lucru al Parlamentului” incalca regulile interpretarii
gramaticale, ratand virgula (si rolul acesteia) care separa formula salarizat la acelasi nivel de
prima parte a textului juridic. Cu alte cuvinte, aceasta interpretare putea fi adusa in discutie
doar in conditiile in care textul legal avea urmatoarea forma: ,,personalul din aparatul de lucru al
Parlamentului precum si personalul din celelalte institutii si autoritdati publice salarizat la acelasi
nivel”. Ceea ce nu este cazul, textul de lege fiind clar in aceasta privinta.

c) Nivelul de salarizare al personalului din aparatul de lucru al Parlamentului nu
constituie punctul de referinta pentru identificarea categoriilor de salariati carora li se aplica

* Alexandru Bleoancs, lolanda Mioara Grecu, Despre o solutie de eliminare a discrimindrii intre magistrati in ceea
ce priveste acordarea sporului salarial pentru titlul stiintific de doctor, Curierul Judiciar, nr. 3, 2015, pp. 170-175.

* Red3m in continuare interpretdrile diferite de cele mentionate n prezentul articol, care ne-au fost transmise ca
raspuns la solicitarea eliminarii discriminarilor salariale in baza interpretarii pe care am oferit-o.
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prevederile acestui aliniat. Formula explicitd a textului este urmatoarea: , personalul salarizat la
acelasi nivel din aparatul de lucru al Parlamentului si din celelalte institutii si autoritati publice”.

2. Faptul ca salarizarea personalului din aparatul de lucru al Parlamentului este
prevazuta la Anexa nr. | din Legea nr. 284/2010 in timp ce salarizarea personalului din sistemul
sanitar este prevazut la Anexa nr. lll din aceeasi lege este irelevant in speta. Mai mult decat atat,
legiuitorul nu face referire la anexele legii nr. 284/2010. in acest sens, trebuie retinute
urmatoarele:

a) A introduce anexele legii nr. 284/2010 in interpretarea aliniatului in discutie inseamna
a crea drept, deoarece legiuitorul nu se refera nici direct nici implicit la ele. in interpretarea legii
nu putem crea drept.

b) Stabilirea nivelelor de salarizare in constructia legii nr. 284/2010 nu este bazata pe
Anexe, ci pe clasele si pe coeficientii de salarizare, acestea dand aspectul unitar de salarizare al
sectorului bugetar, ce constituie principalul obiectiv al legii. A admite ca nu pot fi facute
comparatii si corespondente, bazate pe clasele si pe coeficientii de salarizare, intre diferitele
anexe inseamna a contrazice atat spiritul cat si textul legii.

c) Se poate consta ca argumentul nu are nicio importanta chiar si daca admitem
interpretarea opusa, respectiv ca textul de lege s-ar referi la personalul din aparatul de lucru al
Parlamentului si personalului din celelalte institutii si autoritdti publice salarizat la acelasi nivel
cu personalul din aparatul de lucru al Parlamentului, deoarece numarul anexei nu consacra un
nivel de salarizare. Nivelele de salarizare sunt doar cele consacrate de art. 10, alin. 2 din Legea
nr. 284/2010, respectiv clasele si coeficientii de ierarhizare, acestia aplicandu-se tuturor
anexelor din aceasta lege. Cu alte cuvinte, referinta formulei salarizat la acelasi nivel n-o pot
constitui decat clasele si coeficientii de ierarhizare. Devine astfel evident ca chiar si Tn cazul
acestei interpretari restrictive, respectiv ca textul de lege se refera la personalul din aparatul de
lucru al Parlamentului si personalului din celelalte institutii si autoritdti publice salarizat la
acelasi nivel cu personalul din aparatul de lucru al Parlamentului, prevederea legald trebuie
aplicata la toate categoriile de salariati care au acelasi nivel de salarizare (clase si coeficienti de
salarizare), altminteri fiind obligati sa consideram ca o parte a textului de lege nu produce
efecte, ceea ce este absurd.

Prevederile din Legea nr. 284/2010, Anexa |, specifice salarizarii personalului din aparatul
de lucru al Parlamentului, au urmatoarea structura:
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Nr. Functia Nivelul | Functii publice de stat”
crt. studiilor
Clasa | Coeficient de
ierarhizare

1. Consilier parlamentar S 70 5,50

2. Expert parlamentar S 67 5,10

3. Consultant parlamentar S 54 3,70

4, Sef cabinet S 50 3,35

5. Sef cabinet, referent parlamentar (stenodactilograf) SSD 48 3,19

6. Sef cabinet, referent parlamentar (stenodactilograf) PL 46 3,04

7. Sef cabinet, referent parlamentar (stenodactilograf) M 41 2,69

Tabel 1

Dupa cum se poate constata, este vorba de urmatoarele clase de salarizare: 41, 46, 48, 50, 54,
67 si 70. Analiza comparativd cu Anexa nr. Ill, FAMILIA OCUPATIONALA DE FUNCTII BUGETARE
"SANATATE" indicd urmé&toarele corespondente:

Clasa de Frecventa ei in
salarizare Anexa nr. lll
41 9
46 7
48 10
50 9
54 6
67 1
70 7
Total 49
Tabel 2

Dupa cum putem observa, chiar si daca am admite interpretarea conform careia art. 1,
alin. 5.1 din OUG nr. 83/2014, asa cum a fost aprobata (cu modificari si completari) prin Legea
nr. 71/2015 se refera la personalul din aparatul de lucru al Parlamentului si personalului din
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celelalte institutii si autoritdti publice salarizat la acelasi nivel cu personalul din aparatul de lucru
al Parlamentului prevederea legala se aplica la 49 de cazuri in care este vorba de acelasi nivel de
salarizare (aceleasi clase de salarizare). Ceea ce demonstreaza cel putin urmatoarele:
- Anexele la Legea nr. 284/2010 sunt irelevante in speta.
- Prevederea este aplicabila si altor categorii de salariati din sectorul bugetar, chiar si in
cea mai restrictiva interpretare a ei.

d) Singura alternativa la interpretarea nivelului de salarizare ca referindu-se la
clasele si coeficientii de salarizare (ce poate fi luata in discutie; care Tnsa nu este sustinuta de
prevederile legale) este sa consideram ca prin nivel de salarizare ar trebui sa intelegem fie
salariile de baza din anul 2009 fie salariile brute din acelasi an. in fiecare din aceste ipoteze
rezultatul este acelasi, putand fi identificate Tn Sanatate nivele identice de salarizare cu cele ale
personalului din aparatul de lucru al Parlamentului.

2. Punct de vedere: Personalul din unitdtile sanitare publice se incadreazd la litera b) a
aliniatului 2, art. 2, din Legea nr. 284/2010. Deoarece nu figureazd la acelasi aliniat, a), respectiv
la aceeasi categorie cu personalul din aparatul de lucru al Parlamentului nu-i este aplicabild
sintagma legald acelasi nivel de salarizare.

Raspunsul nostru:

1. Personalul unitatilor sanitare publice nu poate fi incadrat la art. 2, alin. 1, litera b) din
Legea nr. 284/2010 deoarece acest aliniat prevede urmatoarele: , personalului din autoritdti si
institutii publice finantate din venituri proprii si subventii acordate de la bugetul de stat,
bugetele locale, bugetul asigurdrilor sociale de stat, bugetele fondurilor speciale;”. Dupa cum se
poate observa, este vorba de unitatile care realizeaza venituri proprii si subventii acordate de la
bugetul de stat. Unitatile sanitare publice nu beneficiaza de subventii. Prin venituri proprii se
inteleg banii efectiv incasati de la persoane, nu cei incasati de la bugetul consolidat al statului.
Pentru aceste motive incadrarea juridica este total eronata.

2. Unitatile sanitare publice intrd in mod clar la teza enuntata de art. 2, alin. 1, litera a)
din Legea 284/2010 fiind ,finantate integral din bugetul de stat, bugetele locale, bugetul
asigurdrilor sociale de stat, bugetele fondurilor speciale”; dupa cum se poate constata, in
aceastda enumerare sunt incluse toate bugetele ce fac parte din bugetul consolidat al statului.
Regula o constituie finantarea spitalelor din Fondul National Unic al Asigurarilor Sociale de
Sanatate (in calitate de fond special), prin contractele incheiate cu CNASS, exceptiile
constituindu-le finantarea de la finantarea de la bugetul de stat (este vorba de bugetul
Ministerului Sanatatii) si bugetele locale.

50



Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

3. Punct de vedere: Deoarece personalul din sistemul public sanitar este o datd exceptat la art.
1 alin. 5 din OUG 83/2014, a doua exceptie in acelasi act normativ ar fi impotriva logicii si a
tehnicii legislative.

Raspunsul nostru:

A considera cd exceptia pe care o face art. 1, alin. 5 din OUG nr. 83/2014, asa cum a fost
aprobata (cu modificari si completari) prin Legea nr. 71/2015, pentru personalul din cadrul
sistemului public sanitar exclude posibilitatea exceptiei de la art. 1, alin. 5.1 din acelasi articol
reprezinta o interpretare eronata a legii din urmatoarele motive:

a) Cele doua exceptii au referenti diferiti. Astfel:

- art. 1 alin. 5 se refera la intregul personal din cadrul sistemului public sanitar;

- art. 1 alin. 5.1 se refera la salariatii din cadrul sistemului public sanitar care sunt
discriminati, adica la salariatii care beneficiazd de un cuantum al salariilor de bazd si al sporurilor
mai mici decdt cele stabilite la nivel maxim in cadrul aceleiasi institutii sau autoritdti publice
pentru fiecare functie/grad/treaptd si gradatie.

b) Art. 1 alin. 5 contine o norma de trimitere la OUG 70/2014, de la prevederile
careia (cresterea salariilor cu 100 lei) exista exceptii (salariatii care in anul 2015 beneficiaza de o
crestere salariala datorita cresterii salariului minim pe economie). Ceea ce ne conduce la situatia
in care cel putin acestor salariati nu le este aplicabila exceptia prevazut la art. 1 alin. 5, fiindu-le
aplicabila cea de la alin. 5.1.

c) Daca am admite ca nu sunt posibile mai multe exceptii (fapt cu care nu suntem de
acord) ar trebui sa admitem si faptul ca salariatilor din sectorul public sanitar nu le este
aplicabild nici exceptia prevazutd la art. 1 alin. 3 din acelasi act normativ (In cazul schimbdrii
conditiilor Tn care isi desfdsoard activitatea, personalul beneficiazd de drepturile
corespunzatoare noilor conditii, la nivelul acordat pentru functiile similare in platd din
institutia/autoritatea publicd in care acesta este incadrat.), ceea ce este absurd. Mai mult decat
atat, in situatia in care admitem imposibilitatea cumularii mai multor exceptii de catre anumite
categorii de salariati din sectorul public sanitar ar trebui sa stabilim o ierarhie a exceptiilor. Ceea
ce inseamna ca ar trebui sa stabilim, spre exemplu daca le este aplicabilda exceptia prevazut la
alin. 3 sau cea stabilita la alin. 5. Or, raportat la exemplul dat, aplicarea ambelor exceptii este
singura coerenta cu textul legal functiile similare n plata beneficiind deja de majorarea salariala
la care trimite alin. 5.

d) Daca am admite ca nu sunt posibile mai multe exceptii (fapt cu care nu suntem de
acord), in conditiile exceptiei de la art. 1 alin. 5 ar trebui sa admitem si faptul ca salariatilor din
sectorul public sanitar nu le este aplicabila nici exceptia prevazuta la art. 1 alin. 11 din acelasi act
normativ , ceea ce ar insemna sa lipsim textul de lege de efecte, ceea ce contravine principiului
de drept "Actus interpretandus est potius ut valeat quam ut pereat” (Legea trebuie interpretata
in sensul producerii efectelor ei si nu in sensul neaplicarii ei).
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Abstract

Prezentul articol abordeazd o problemd sensibild a unei categorii profesionale din
sistemul sanitar romdnesc, asistentele medicale, respectiv problema echivaldrii
studiilor/revalorizdrii diplomelor. Problema a fost generatd atdt de necesitatea integrdrii
formdrii profesionale a acestei categorii in tipurile de formare acceptate la nivelul Uniunii
Europene cét si de transpunerea incorectd a unor principii europene in legislatia nationald.
Continutul problemei il reprezintd obligarea asistentelor medicale care au absolvit formele
anterioare de pregdtire profesionald sa reia pregdtirea initiald de la inceput pentru a putea
avansa profesional. Solutia pe care o propunem o constituie instituirea bilantului de competente,
o institutie de recunoastere a tuturor competentelor detinute, indiferent de calea pe care au fost
obtinute, bazatd pe principiile prevdzute in Directivele 2005/36/CE si 2013/55/UE. Rezultatul
aplicdrii acestei solutii 7l constituie echivalarea competentelor acestei categorii de asistente
medicale in sistemul creditelor in sistemul european de credite transferabile, urmatd de
posibilitatea completdrii formdrii profesionale pentru a ajunge la nivel asistente medicale
absolvente de studii universitare.

Cuvinte cheie: asistente medicale, echivalare, revalorizare, dreptul la propria profesie.
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1. Introducere

1.1. Cateva probleme specifice pietei muncii din Romdnia

in analiza competentelor profesionale ipoteza noastrd este urméitoarea: totalul
competentelor de care dispun salariatii din Romania (si o buna parte din cetatenii cu varsta
activa si apti de munca) depaseste la acest moment totalul competentelor recunoscute in mod
oficial, prin intermediul diferitelor acte de studii.*’ La baza acestei ipoteze stau trei constatari,
bazate atat pe experienta autorilor cat si pe informatiile partiale furnizate de cercetarile pe care
le-am desfasurat: dezvoltarea semnificativa a formarii non-formale, formarea la locul de munca
(o pondere insemnata avand-o cea rezultata din fenomenul migratiei) si adaptarea individuala la
tehnologiile informatice. Deoarece nu intentionam sa verificam aceasta ipoteza prin intermediul
unor cercetari in cadrul prezentului studiu, ea are rolul de introducere in problema specifica ce
face obiectul prezentului articol.

Avand in vedere prevederile legale ce obligd atat angajatorul cat si angajatul la
desfasurarea activitatilor profesionale doar in conditiile practicarii competentelor recunoscute,
la ora actuald un volum Tnsemnat de competente nu pot fi utilizate (sau nu pot fi utilizate in
mod oficial ori sunt utilizate in mod ilegal) in cadrul activitatilor lucrative, ajungandu-se la o
pierdere considerabild pentru societatea romaneascd. In conditiile in care pot fi intalnite
numeroase domenii/activitati/profesii in care angajatii utilizeaza in activitatile profesionale
competente dobandite in mod informal, poate fi constata existenta unei adevarate ,,zone gri a
competentelor utilizate in activitatile profesionale”.

Ruptura dintre formarea-certificarea competentelor si piata muncii este evidenta mai
ales in mediul privat, unde predomina preocuparea pentru ,ceea ce sti sa faci”, cu o relativa
indiferentd la competentele certificate (excluzand situatia profesiilor autorizate). Tn acest
context, consideram necesara modernizarea sistemului de formare si certificare a
competentelor in conjunctura marilor schimbari prin care trece societatea romaneasca, aliniata
la randu-i la modificarile sociale globale.

1.2. O solutie necesara: bilantul de competente

n baza unor schimburi de experienta ale autorilor, dublate de documentarea ulterioars,
am constatat ca in Franta isi dovedeste eficacitatea institutia numita Bilantul de competente, ea
functionand de mai multi ani. Aceasta institutie poate atesta competentele detinute de un
salariat care doreste sa devina subiectul unei astfel de evaluari, incluzand atat pe cele dobandite
informal cat si, mai ales, pe cele bazate pe experientad. Esenta abordarii o constituie verificarea
modalitatii Tn care formarea initiala se articuleaza cu alte tipuri de formare ulterioara, cu

47 . v v . v . a . . . . . . .
Mentionam c3d ipoteza noastrd ia in considerare si existenta unui efect invers, determinat de calitatea

fnvatamantului romanesc: o parte insemnata a competentelor atestate este in fapt sub nivelul la care ele sunt
certificate. Chiar daca nu putem estima amploarea acestui fenomen el trebuie mentionat, fiind parte a ,, dimensiunii
formale” (in sensul figurat al termenului) existenta in anumite zone ale formarii profesionale.
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achizitiile bazate pe experienta si/sau pregatirea informald, din perspectiva identificarii unei
posibile constructii a unui nou profil profesional. Completarea competentelor necesare prin
intermediul formarii profesionale implineste mecanismul de trecere la o alta profesie/ocupatie,
cadrul institutional fiind asigurat de reforma invatamantului universitar stabilita la Bologna
(Tmbunatatita la Lisabona).

Sistemul formarii profesionale initiale si continue are un grad ridicat de rigiditate in
raport cu necesitatile unei piete a muncii tot mai dinamica. Introducerea institutiei bilantului de
competente, pe care o propunem prin intermediul prezentului material ar genera un nivel de
flexibilitate a fortei de munca disponibila, cu un impact semnificativ asupra vietii economice. Cu
alte cuvinte, introducerea acestui mecanism inovator pentru piata muncii ar putea determina
un Tnsemnat pas inainte pentru cresterea celei mai importante resurse a natiunii: calificarea
fortei de munca. Consideram evident faptul ca eficienta ar fi deosebit de mare daca acest
demers ar fi dublat de cel al crearii tabloului competentelor profesionale, constituindu-se astfel
un punct universal de referintd pentru acest tip de trecere de la o profesie/ocupatie la alta.*®
Tnsd, dupd cum vom ardta mai jos, problema este depasitd in cazul profesiilor care au stabilite, la
nivelul Uniunii Europene, conditiile minime privind competentele necesare, asistentele medicale
facand parte din aceasta categorie.

Solutia numita bilantul de competente, pe care o propunem, are ca argument
suplimentar contextul favorabil creat de formarea profesionalad desfasurata in cadrul proiectelor
pe fonduri structurale, aceasta avand un efect potentator pentru masurile propuse de noi. Ideea
fundamentald o constituie faptul ca piata fortei de munca necesita un set de masuri coerente
pentru cresterea capacitatii lucratorilor de a face fata schimbarii, situatiilor complexe si
neprevazute, prezenta propunere constituind una din cele mai importante initiative strategice in
acest sens.

1.3. Probleme specifice sistemului sanitar romdnesc

Seria de cercetdri desfasurata in cadrul Centrului de Cercetare si Dezvoltare Sociala
,Solidaritatea” de-a lungul a peste 6 ani, ne-a condus la concluzia unei rigiditati foarte mari a
sistemului de formare si certificare a competentelor obtinute informal si nonformal, ce
afecteaza sistemul sanitar romanesc. Suplimentar, putem vorbi la ora actuala de existenta unui
monopol al formarii profesionale care exclude posibilitatea certificarii competentelor obtinute
formal, pe baza experientei profesionale si/sau informal in vederea trecerii la un alt statut
profesional, respectiv la un alt nivel de formare recunoscuta oficial.

Datorita modificarilor succesive ale nivelelor de formare ale asistentelor medicale,
dublate de coexistenta mai multor tipuri de formare, cele mai afectate sunt asistentele medicale
absolvente ale Scolii postliceale. Tn consecintd, considerdm c& abordarea formarii profesionale a

48 . . P . - .
Pentru centrarea profesiilor pe competente si constituirea tabloului competentelor Irlanda constituie cel mai bun
exemplu.
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asistentelor medicale necesita o schimbare a perspectivei, fiind necesara stabilirea unui traseu
firesc de cariera. Aceasta abordare trebuie privita intr-un context mai amplu, pe care-l
constituie situatia formarii profesionale initiale si continue raportat la piata muncii, cele
mentionate Tn sectiunile anterioare constituind o schita a acestui context.

Analiza situatiei indica, asadar, faptul ca una dintre profesiile importante pentru
functionarea sectorului sanitar, participanta in mod direct la actul medical, respectiv aceea de
asistenta medical3, sufera, in Romania, de lipsa unui traseu profesional normal, ce se poate
realiza numai prin definirea unui standard profesional, care sa tind cont si de cele doua
dimensiuni ale realitatii:

- atributiile practice cu mult peste cele teoretice/certificate;

Si

- pregdtirea teoreticd (prin facultate) cu mult peste limitele dreptului de practicad.

Aceste doud realitati reprezinta de fapt si sursa unei noi forme de discriminare ce a
aparut si s-a amplificat in sistemul public de Sanatate, si anume discriminarea salariala in functie
de studii, raportata la atributiile identice ale functiilor de asistent medical cu studii postliceale si
asistent medical cu studii universitare de scurta sau lunga durata.

Deoarece invatamantul sanitar si traseele profesionale nu sunt organizate pe unitati de
competenta ce pot fi dobandite prin cai alternative de formare recunoscute, apare o ingustare a
orizontului dezvoltarii profesionale, care nu permite decat un anumit tip de diplome. Reclamam
astfel absenta unui standard profesional actualizat pentru profesia de asistent medical. Pentru a
contura una din absentele majore, este suficient sa mentionam ca principiul de la care trebuie
pornit in actualizarea standardului profesional este cel de recunoastere a oricarei forme de
pregatire profesionale traduse prin dobandirea unor competente intr-un domeniu specializat,
care trebuie sa aiba drept corelativ posibilitatea unui nivel de avansare.

Fenomenul cel mai grav, care afecteaza majoritatea asistentelor medicale, il constituie
redundanta procesului de formare profesionald a acestora, constituind in acest fel o dovada de
indiferenta a sistemului desfasurata pe seama asistentelor, in conditiile Tn care modificarile
continue ale formelor de pregatire initiala au adaugat continuu noi obligatii Tn sarcina
asistentelor medicale. Cele mai afectate au fost asistentele medicale deja angajate in sectorul
public de sanatate, acestea fiind prinse in cercul vicios al formarilor redundante. Este vorba de
asistente medicale care au fost obligate sa parcurga mai multe forme de pregatire pentru a-si
putea mentine profesia la nivelul initial. Exemplele de situatii sunt de-a dreptul socante, ele
conducand uneori la durate totale de formare care depasesc durata de formare pentru un
medic:*

a) Traseul maxim (nivel final asistenta medicala absolventa de studii universitare):

0 expunere initiald a acestei problem a fost desfasurata in Rotila Viorel (coord.), Studiul privind nevoile specifice
de consiliere si orientare profesionala ale salariatilor din sanatate. Studiu de caz: regiunea Sud-Est, Editura
Sodalitas, Galati, 2013
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a.1) Absolvirea liceului (sora medicala), urmata de absolvirea scolii postliceale (3 ani), la

care s-a addugat ulterior colegiul (3 ani) si in final facultatea de asistente medicale (4

ani). Cazurile sunt rare, insa faptul ca ele insumeaza 14 ani de formare pentru profesia

de asistenta medicala este elocvent pentru a indica nivelul anomaliei.

a.2) Absolvirea liceului (sora medicala), urmata de 1 an echivalare, la care se adauga 3

ani postliceala si 4 ani facultate de asistenta medicala; insumand 12 ani de formare

profesionala.

a.3) Absolvirea liceului (sora medicald), urmata de absolvirea scolii postliceale (3 ani), si

in final facultatea de asistente medicale (4 ani). in final s-a ajuns la o duratd de total3 a

formarii de 11 ani pentru profesia de asistenta medicala.

a.4) Absolvirea liceului (sora medicald), urmata de echivalarea cu scoala postliceald (un

an), la care s-a adaugat in final facultatea de asistente medicale (4 ani). Durata totala a

formarii initiale: 9 ani.

a.5) Absolvirea scolii postliceale (3 ani), urmata apoi de facultatea de asistente medicale

(4 ani). Durata totala a formarii este de 7 ani.

b) Traseul mediu (nivel final asistenta medicala absolventa de studii postliceale; nivelul
de salarizare mai mic decat al absolventelor de studii universitare):

b.1) Absolvirea liceului (sora medicala), urmata de absolvirea scolii postliceale (3 ani).

Durata totala a formarii initiale de 7 ani.

b.2) Absolvirea liceului (sora medicald), urmata de echivalarea cu scoala postliceala (un

an), la care s-a adaugat in final absolvirea scolii postliceale (3 ani). Durata totald a

formarii initiale de 8 ani.

c) Traseele normale:

c.1) Scoala postliceala (3 ani).

c.2) Colegiul (3 ani).

c.3) Facultatea de asistente medicale (4 ani).

Am indicat doar traseele de formare cel mai des intalnite, lor putandu-li-se adauga
cateva combinatii suplimentare. Aceasta evolutie anormald a formarii profesionale initiale a
asistentelor medicale a creat un grad semnificativ de incertitudine in randul acestora in ceea ce
priveste dezvoltarea carierei proprii, contribuind in mod semnificativ la scaderea calitatii vietii
profesionale si la generarea sentimentului de discriminare raportat la alte profesii. In aceste
conditii, consideram evidenta necesitatea unor masuri de eliminare a formelor intermediare
redundante de formare profesionala.

2. Echivalarea — unul din rezultatele bilantului de competente

Vom demonstra in continuare ca atat principiile aplicabile echivalarii cat si cele utilizabile
in bunda masura in cazul bilantului de competente sunt deja prevazute in legislatia Uniunii
Europene, mai exact in Directiva 2005/36/CE si in Directiva 2013/55/UE. Directivele amintite au
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ca obiect recunoasterea calificarilor profesionale intre statele membre ale U.E., incluzand
profesiile medicale. Din aceasta perspectiva, la prima vedere am putea considera ca prevederile
lor nu produc efecte in plan intern, respectiv in privinta asistentelor medicale absolvente de
postliceala care lucreaza in spitalele din Romania. Consideram 1insa incorectda aceasta
interpretare, principiile stabilite de aceste directive fiind aplicabile si in cazul Romaniei. Unul din
argumente este derivat din efectele migratiei personalului medical: dupa cum vom arata in
sectiunea dedicata programului de revalorizare, odata revalorizate diplomele asistentelor
medicale absolvente de postliceald, acestea au posibilitatea exercitarii libere a profesiei intr-un
stat al U.E. la nivele comparabile cu absolventele de studii superioare. Luand in considerare
libertatea acestora de a se intoarce in Romania dupa o perioada de lucru in alt stat membru al
U.E., devine evidenta absurditatea situatiei in care ele ar fi lipsite Tn Romania de drepturi pe care
le aveau intr-un alt stat U.E., aceasta fiind contrara prevederilor Directivelor amintite.

Cel mai important argument pentru caracterul de izvor de drept al Directivelor amintite
il constituie faptul ca prevederile nationale in domeniul asistentelor medicale vizeaza in egala
masura asistentele medicale din Romania cat si pe cele care ar putea veni/vin in Romania si sunt
intr-o situatie similara cu asistentele medicale absolvente de postliceala. Devine evident in acest
caz faptul ca legislatia nationala trebuie sa se conformeze prevederilor si principiilor
Directivelor.

2.1. Principiile aplicabile recunoasterii calificarilor profesionale in sandtate impuse de
directivele europene

Din perspectiva art. 31 alin. (3) si (4) Directiva 2005/36/CE formarea asistentilor medicali
generalisti consta in cel putin trei ani de studii sau 4 600 de ore de instruire teoretica si clinica,
perioada de instruire teoretica reprezentand cel putin o treime, iar cea de instruire clinica cel
putin jumatate din perioada minima de formare. De observat formularea celei de-a doua fraze a
art. 31 alin. (3): ,Statele membre pot acorda exceptdri partiale persoanelor care au beneficiat de
o astfel de formare in cadrul altor formdri de nivel cel putin echivalent”. Stabilirea sensului
formdrii de nivel echivalent constituie una din cheile rezolvarii acestei probleme.

Instruirea teoretica se defineste ca fiind partea din formarea de asistent prin care
asistentii candidati dobandesc cunostintele, intelegerea si competentele profesionale necesare
pentru a organiza, acorda si evalua asistenta medicala globala. Demna de remarcat este fraza a
doua a art. 31 alin. (4), ,Aceastd formare este asiguratd de personalul didactic in materie de
asistentd medicald, precum si de alte persoane competente, in scolile de asistenti, precum si in
alte institutii de invdtdmdént alese de institutia de formare.”, care stabileste o conditia esentiala
a formatorilor specializati in domeniu.

Relevant pentru tema noastra este si textul art. 12 din Directiva 2005/36/CE, care
defineste conceptul formarii profesionale asimilate astfel:
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Se considerd calificare care atestd o formare prevdazutd la articolul 11, inclusiv in
ceea ce priveste nivelul in cauzd, orice titlu de calificare sau ansamblu de titluri de
calificare care a fost eliberat de o autoritate competentd a unui stat membru, care
atestd absolvirea unei formdri in cadrul Comunitdtii, recunoscutd de respectivul stat
membru ca avdnd nivel echivalent si care conferd titularului aceleasi drepturi de
acces la o profesie sau de exercitare a acesteia sau care pregdteste pentru
exercitarea respectivei profesii.
De asemenea, este asimilatd unui astfel de titlu de calificare, in aceleasi conditii ca
cele prevdzute la paragraful anterior, orice calificare profesionald care, fdrd a
indeplini cerintele prevdzute de actele cu putere de lege sau de actele administrative
ale statului membru de origine pentru accesul la o profesie sau pentru exercitarea
unei profesii, conferd titularului sdu drepturi obtinute in temeiul respectivelor
dispozitii. In special, acest lucru se aplicd in cazul in care statul membru de origine
ridicd nivelul de formare necesar pentru a avea acces la o profesie sau pentru a o
exercita si in cazul in care o persoand care a urmat o formare anterioard, care nu
indeplineste cerintele noii calificari, beneficiazd de drepturile obtinute in temeiul
actelor cu putere de lege si al actelor administrative; intr-un astfel de caz,
formarea anterioard este consideratd de statul membru gazdd, in sensul aplicarii
articolului 13, ca fiind corespunzatoare nivelului noii formdri.(s.n.)

Am citat in extenso acest articol deoarece ofera o buna introducere in problema a carei

solutionare o avem in vedere. Tn continuare vom aborda continutul Directivelor din perspectiva

principiilor pe care le stabilesc.

Principiile aplicabile recunoasterii calificarilor profesionale, respectiv formarii profesionale
initiale si continue precum si certificarii acesteia le regdsim in textul Directivei 2005/36/CE cu
modificarile si completarile aduse de Directiva 2013/55/UE:

2.1.1. Directiva 36/2005/CE*’:

Principiile identificate Tn cadrul acestei directive vizeaza in cea mai mare parte procedura
de recunoastere a calificarilor in situatiile in care acestea nu fac obiectul unor prevederi legale
exprese, asa cum este cazul profesiilor medicale. Totusi, avand in vedere caracterul lor de
principii, consideram ca ele instituie cateva puncte obligatorii de raportare pentru toate
situatiile Tn care este vorba de recunoasterea calificarilor profesionale, inclusiv in cazul
asistentelor medicale.

Nota de fundamentare® a Directivei prevedere la punctul(15)52 ceea ce putem considera a fi
principiul masurilor compensatorii.53 Principiul este aplicabil in cazul absentei armonizarii

*° DIRECTIVA 2005/36/CE din 7 septembrie 2005 privind recunoasterea calificarilor profesionale
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minime a conditiilor de formare profesionald fiind utilizat in analiza nivelului de calificare,
respectiv in stabilirea dreptul de a desfisura o anumitd activitate profesionald. Tn cadrul
masurilor compensatorii trebuie luata in considerare experienta profesionala a celui care solicita
recunoasterea unei calificari. Pentru acces la exercitarea unei activitati/profesii se poate impune
fie o proba de aptitudini fie un stagiu de adaptare. Aplicarea acestui principiu este prezentata in
cadrul art. 14 din Directiva.

Punctul (16) al fundamentarii prevede faptul ca poate fi creata o platforma comuna a tuturor
statelor In domeniu recunoasterii calificarilor, care trebuie sa includa urmatoarele criterii
suplimentare de compensare:

¢ O formare profesionald suplimentara;

e Un stagiu de adaptare;

¢ O proba de aptitudini;

e Un nivel minim de practica profesionalg;

e O combinatie intre acestea;
Cetatenii aflati intr-o asemenea situatie au dreptul de a opta intre stagiul de adaptare si proba
de aptitudini.

Art. 14, alin. 1) stabileste conditiile in care poate fi instituita proba de aptitudini sau stagiul de
adaptare:
e Durata formarii suplimentare necesara este mai mica cu cel putin un an;
e Formarea pe care a urmat-o acopera discipline semnificativ diferite de cele incluse in
titlul de calificare necesar.

Art. 14, alin. (5) instituie principiul utilitatii/utilizirii experientei in completarea competentelor
profesionale: inainte de a fi impuse masurile compensatorii, trebuie verificat, in prealabil, daca
cunostintele dobandite Tn decursul experientei profesionale sunt de natura sa acopere
diferentele de competente/discipline.

> Nota de fundamentare prezinta considerentele acesteia, avand totodata un caracter de orientare asupra
interpretarilor ce trebuie date textului de lege, in acord cu intentiile legiuitorului.

> Prin intermediul acestei notatii indicdm puncte din fundamentarea textului legal al directivelor, existenta la
inceputul acestora in forma publicata.

>3 pct. (15) Directiva 2005/36/CE: ,,in absenta armonizarii conditiilor minime de formare profesionald pentru accesul
la profesiile reglementate de sistemul general, trebuie ca statul membru gazda sa aiba posibilitatea de a impune o
masura compensatorie. Aceastda masura trebuie sa fie proportionala si trebuie sa aiba in vedere, in special,
experienta profesionald a solicitantului. Experienta atesta faptul ca cerinta referitoare la o proba de aptitudini sau
la un stagiu de adaptare, in functie de optiunea migrantului, ofera garantii adecvate in ceea ce priveste nivelul de
calificare a acestuia, astfel incat orice derogare de la aceasta optiune trebuie justificata, in fiecare dintre cazuri, de
o motivatie imperioasa de interes general”.
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(19) Pentru Sanatate se instituie:
a) Principul fundamental al recunoasterii automate a titlurilor de calificare pe baza
coordonarii conditiilor minime de formare profesionala.
b) Completarea printr-un sistem de drepturi dobandite de care trebuie sa beneficieze
profesionistii calificati in anumite conditii.

Art.3, alin. (1), lit. (h) Proba de aptitudini, consacra principiul completarii competentelor, pe
baza formarii initiale si raportat la disciplinele/competentele ce nu sunt atestate.

Art.3, alin. (3), Se considera titlul de calificare orice titlul de calificare completat de o experienta
profesionala de minim 3 ani.

Art. 12°*, teza a doua - Principiul formirii profesionale asimilate: in cazul in care statul membru
de origine ridica nivelul de formare necesar pentru a exercita o profesie, pentru persoanele care
au urmat o formare anterioara, care nu indeplineste cerintele noii calificari, formarea anterioara
este considerata corespunzatoare nivelului noii formari.

Art. 23, alin. (1) consacra principiul drepturilor obtinute: cand nu sunt indeplinite toate
cerintele de formare stipulate in Directiva, sunt considerate dovezi suficiente titlurile de
calificare obtinute atunci cand atesta o formare care a inceput inainte de aderare. Conditia
necesara este ca aceste titluri sa fie insotite de un certificat care atesta ca titularii au cel putin 3
ani consecutivi de experienta in ultimii cinci ani dinaintea eliberarii certificatului.

>* Art. 12 : Se consider3 calificare care atest3 o formare prevazuta la articolul 11, inclusiv in ceea ce priveste nivelul
n cauza, orice titlu de calificare sau ansamblu de titluri de calificare care a fost eliberat de o autoritate competenta
a unui stat membru, care atesta absolvirea unei formari in cadrul Comunitatii, recunoscuta de respectivul stat
membru ca avand nivel echivalent si care confera titularului aceleasi drepturi de acces la o profesie sau de
exercitare a acesteia sau care pregateste pentru exercitarea respectivei profesii.

De asemenea, este asimilata unui astfel de titlu de calificare, in aceleasi conditii ca cele prevazute la paragraful
anterior, orice calificare profesionala care, fara a indeplini cerintele prevazute de actele cu putere de lege sau de
actele administrative ale statului membru de origine pentru accesul la o profesie sau pentru exercitarea unei
profesii, confera titularului sdu drepturi obtinute in temeiul respectivelor dispozitii. in special, acest lucru se aplica
in cazul in care statul membru de origine ridica nivelul de formare necesar pentru a avea acces la o profesie sau
pentru a o exercita si n cazul in care o persoana care a urmat o formare anterioara, care nu indeplineste cerintele
noii calificari, beneficiaza de drepturile obtinute in temeiul actelor cu putere de lege si al actelor administrative;
intr-un astfel de caz, formarea anterioara este considerata de statul membru gazda, in sensul aplicarii articolului 13,
ca fiind corespunzatoare nivelului noii formari.
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2.1.2. Directiva 55/2013/UE*>

Punctul (7) al fundamentarii mentioneazd ceea ce putem considera a fi principiul reluarii
intregii formari profesionale (previzut si la art. 4), care trebuie luat in considerare in cazul in
care diferentele dintre domeniile de activitate sunt atat de mari incat este necesar un program
complet de educatie si formare pentru ca profesionistul sa compenseze deficientele. Pentru
aplicarea acestui principiu este necesarda o procedurd specificd de constatare a acestor
diferente. Mentionam ca principiul este mentionat in mod implicit in cadrul prevederilor privind

accesul partial.56

Procedura aplicabila in cazul diferentelor semnificative de pregatire:
e Art. 14, alin (1) prevede impunerea unui stagiu de adaptare sau a unei probe de
aptitudini, in urmatoarele situatii:
a) Formarea pe care o are persoana acopera discipline semnificativ diferite de cele
cuprinse in titlul de calificare recunoscut oficial in acel stat;
b) Activitati/atributii profesionale suplimentare;

« Art. 14, alin (6) stabileste procedura aplicabild: se elibereaza o decizie de impunere®’ a
unui stagiu de adaptare sau a unei probe de aptitudini:

a) Cuprinde prezentarea nivelului de calificare profesionald necesar/avut in vedere
si nivelul de calificare detinut de solicitant;

b) Sunt prezentate diferentele semnificative de calificare si motivele pentru care
respectivele diferente nu pot fi compensate prin masurile stabilite la punctul 2).

Punctul (10) al fundamentarii instituie principiul completarii nivelului de studii prin
intermediul invatarii pe tot parcursul vietii: cele cinci nivelului ale Cadrului european al

> Directiva 2013/55/UE din 20 noiembrie 2013 de modificare a Directivei 2005/36/CE privind recunoasterea
calificarilor profesionale si a Regulamentului (UE) nr. 1024/2012 privind cooperarea administrativa prin intermediul
Sistemului de informare al pietei interne ("Regulamentul IMI")

* Art. 4f, alin. 1, lit. b): , diferentele ca atare dintre activitatea profesionala exercitata legal in statul membru de
origine si profesia reglementata in statul membru gazda sunt atat de mari incat aplicarea de masuri de compensare
ar insemna sa se ceara solicitantului sa urmeze intregul program de educatie si formare cerut in statul membru
gazda pentru a avea acces deplin la profesia reglementata in statul membru gazda”;

> (6) Decizia de impunere a unui stagiu de adaptare sau a unei probe de aptitudini se motiveaza corespunzator.
Solicitantului i se transmit indeosebi urmatoarele informatii:

a)nivelul de calificare profesionala necesar in statul membru gazda si nivelul de calificare profesionala detinut de
solicitant in conformitate cu clasificarea stabilita la articolul 11; si

b)diferentele semnificative mentionate la alineatul (4) si motivele pentru care respectivele diferente nu pot fi
compensate prin cunostinte, abilitati si competente dobandite in decursul experientei sale profesionale sau prin
invatare pe tot parcursul vietii, validata in mod formal in acest scop de un organism relevant.
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calificarilor nu trebuie sa fie utilizate drept criterii de excludere atunci cand acest lucru
contravine principiului invatarii pe tot parcursul vietii.

Punctul (13) al fundamentarii prevede principiul validarii invatarii pe tot parcursul vietii de
catre un organism relevant: masurile compensatorii trebuie sa aiba in vedere abilitatile si
competentele dobandite de solicitant Tn decursul experientei sale profesionale sau prin
invatarea pe tot parcursul vietii, validate Tn mod formal, in acest scop, de catre un organism
relevant.®® Principiul este prevazut la art. 14, alin. 5.

Art. 3, prevede la alin.( a), lit.(1): «invdtare pe tot parcursul vietii»: toate formele de invatdmant
general, educatie si formare profesionald, educatie non-formald si invdtare informald urmate pe
tot parcursul vietii, avdnd ca rezultat o imbundtdtire a cunostintelor, abilitdtilor si
competentelor, care pot include etica profesionald;

Punctul (19) al fundamentarii instituie principiul exceptarii de la unele parti ale formarii daca
aceste elemente ale formarii ulterioare au fost deja finalizate in cursul programului anterior de
formare.

Relevante sunt si mentiunile de la punctul (36) din fundamentarea directivei:
Comisia ar trebui sd evalueze, in timp util, regimul de recunoastere aplicabil titlurilor
de calificare de asistent medical generalist emise in Romdnia. O astfel de evaluare ar
trebui sd se bazeze pe rezultatele unui program special de revalorizare pe care
Romdnia ar trebui sd il realizeze in conformitate cu actele cu putere de lege si actele
administrative interne si pentru care ar trebui sG coopereze cu alte state membre si
cu Comisia. Un astfel de program special de revalorizare ar trebui sd aibd ca scop
oferirea posibilitatii pentru participantii la program de a isi revaloriza calificarea
profesionald pentru a indeplini toate cerintele minime de formare stabilite in
Directiva 2005/36/CE.

Dup3 cum se poate observa, revalorizarea® este o posibilitate si nu o obligatie.

*% prevederea este aplicabild Tn absenta armonizarii conditiilor minime de formare.

> Art. 15 alin. (5): ,Alineatul (1) se aplici respectandu-se principiul proportionalititii. in special, in cazul in care
statul membru gazda preconizeaza sa ii impuna solicitantului finalizarea unui stagiu de adaptare sau promovarea
unei probe de aptitudini, trebuie sa verifice in prealabil daca cunostintele, abilitatile si competentele dobandite de
solicitant in decursul experientei sale profesionale sau prin Tnvatare pe tot parcursul vietii, validata in mod formal in
acest scop de un organism relevant, in orice stat membru sau intr-o tara terta sunt de natura sa acopere, total sau
partial, disciplinele semnificativ diferite definite la alineatul (4)."

% Revalorizarea a fost introdus3 ca posibilitate prin ORDIN Nr. 5114 din 15 decembrie 2014 privind aprobarea
Metodologiei de organizare, desfasurare si finalizare a programului special de revalorizare a formarii initiale de
asistent medical generali
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Art. 31, alin. 3) Principiul echivalentei/echivalarii:

»Formarea de asistent medical generalist constd in total din cel putin trei ani de studii, care pot fi
exprimati in plus prin echivalentul in credite ECTS, si cel putin 4 600 de ore de formare teoretica
si clinicd, perioada de formare teoreticd reprezenténd cel putin o treime, iar cea de formare
clinicd cel putin jumdtate din perioada minimd de formare. Statele membre pot acorda
exceptdri partiale profesionistilor care au urmat o parte din formarea lor prin cursuri de nivel
cel putin echivalent.”(s.n.)

Art. 33, alin. 3, lit. (a-b) instituie posibilitatea diplomelor de ,licenta” (echivalente), eliberate in
baza unui program de revalorizare (exemplul polonez).
3. Situatia din Romania. Cateva anomalii

Multiplele schimbari ale tipurilor de formare ale asistentelor medicale din ultimii 25 de
ani au generat o serie de probleme ce intra sub incidenta prevederilor celor doua directive
anterior amintite. Problema de fond vizeaza conditiile pe care asistentele medicale trebuie sa le
indeplineasca pentru a-si exercita activitatea profesionala intr-un alt stat al U.E.

Principala observatie este legata de faptul ca desi Directiva recunoaste principiul
drepturilor dobandite, statul roman nu face acest lucru in raport cu asistentele medicale.
Principala problema este generatd, asa cum vom arata, de catre legiuitor, care a introdus o
prevedere cu caracter discriminatoriu in cazul invatamantului medical. Consideram ca in discutie
este dreptul la propria profesie, care nu poate fi alterat de aparitia unor noi tipuri de formare,
diferite fata de cel la care au avut acces asistentele medicale in momentul inscrierii in forma de
pregatire initiala.

Directiva recunoaste ca legitime posibilitatii de compensare a diferentelor de studii prin
caile alternative, respectiv:

a) Principiului utilitatii experientei in completarea competentelor profesionale;
a) Aplicarea principiului validdrii invdtdrii pe tot parcursul vietii, respectiv luarea in
considerare a tuturor formelor de invdtdmdnt general, educatie si formare profesionald,
educatie non-formald si invdtare informald urmate pe tot parcursul vietii, avdnd ca
rezultat o imbundtdtire a cunostintelor, abilitatilor si competentelor, care pot include etica
profesionald;
b) Constituirea unui organism de validare in mod formal a abilitatilor si competentelor
dobandite pe baza experientei si/sau prin intermediul Tnvatarii pe tot parcursul vietii.
La acest moment se poate constata faptul ca institutiile competente nu au initiat demersurile
firesti pentru respectarea drepturilor asistentelor medicale, preferand fie programul de
revalorizare (indicam mai jos cateva din problemele programului de revalorizare), fie obligarea
reluarii complete a studiilor prin intermediul facultatilor de asistenta medicala.
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3.1. Legea nr. 1/2011 (legea invédtdmdntului)

Principala problema este generatda de art. 174, alin. (6) din legea nr. 1/2011 (Legea
fnvatamantului), care interzice recunoasterea universitara a creditelor obtinute in invatamantul
postliceal: ,in Tnvatdmantul superior din domeniul sinitate nu se pot transforma in credite
echivalate si transfera studiile obtinute in Tnvdtdmantul postliceal.” in felul acesta, putem
identifica un impediment legal in calea traseului firesc al asistentelor medicale absolvente de
postliceald, care au inceput formarea inainte de 1 ianuarie 2007. Aceasta prevedere ridica doua
probleme juridice majore:

a) Prevederea are un caracter discriminatoriu, excluzand asistentele medicale din
randul cetatenilor care pot beneficia de mecanismul creditelor transferabile. Este
suficienta in acest sens mentionarea prevederilor art. 44, alin. (10): ,Creditele
pentru educatie si formare profesionala obtinute Tn Thvatamantul postliceal pot fi
recunoscute pentru absolventii cu diploma de bacalaureat de catre universitati, in
baza deciziilor senatului universitar, ca unitati de credite de studii transferabile
pentru nivelul licentd.” Cu alte cuvinte, este evident faptul ca suntem fie in situatia
unei discrimindri, fie in cea a unei derogiri de la prevederile generale. Tn contextul
principiilor stabilite de legislatia U.E., anterior amintite, este evident ca nu este
vorba de o derogare, ci de prevederi cu caracter discriminatoriu.

b) Directiva 55/UE/2013 a aparut ulterior Legii nr. 1/2011, fiind evidentd necesitatea
adaptarii ei la noile prevederi.

3.2. Programul de revalorizare
3.2.1. in cazul asistentelor medicale care au lucrat continuu cel putin 3 ani in ultimii 5 ani
programul de revalorizare este lipsit de utilitate practica

Scopul programului de revalorizare, prevazut de Ordinul comun al Ministrului Educatiei
Nationale si Ministrului Sanatatii nr. 4.317/943/2014, il constituie recunoasterea automata a
calificarii asistentelor medicale carora acest program le este aplicabil.

n cazul asistentelor medicale absolvente de postliceald, care au lucrat cel putin 3 ani in
ultimii 5, revalorizarea are drept singur rezultat reducerea procedurii birocratice, acestora
fiindu-le deja recunoscutd deja calificarea in baza unui certificat. In acest sens indicadm faptul c3
Directiva 36/UE/2005, in forma modificata de Directiva 55/UE/2013 prevede, la art. 33a in ceea
ce priveste conditiile de recunoastere a calificarii de asistent medical:

Tn ceea ce priveste calificarea romaneasca de asistent medical generalist, se aplica
numai urmatoarele dispozitii in materie de drepturi dobandite:

Tn cazul resortisantilor statelor membre care au fost formati ca asistenti medicali
generalisti in Romania si a caror formare nu indeplineste cerintele minime de
formare stabilite la articolul 31, statele membre recunosc drept suficiente
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urmatoarele titluri de calificare de asistent medical generalist, cu conditia ca titlurile
respective sa fie insotite de un certificat care sa ateste ca respectivii resortisanti ai
unui stat membru au exercitat efectiv si legal activitatile de asistent medical
generalist in Romania, inclusiv asumand responsabilitate deplina pentru
planificarea, organizarea si acordarea de asistenta medicala pacientilor, pentru o
perioada de cel putin trei ani consecutivi in decursul celor cinci ani care preced
data eliberarii certificatului:

(a) Certificat de competente profesionale de asistent medical generalist cu studii
post-secundare absolvite in cadrul unei scoli postliceale, atestaind o formare
inceputa inainte de 1 ianuarie 2007;

(b) Diploma de absolvire de asistent medical generalist cu studii universitare de
scurta durata, atestand o formare inceputa inainte de 1 octombrie 2003;

(c) Diploma de licenta de asistent medical generalist cu studii universitare de lunga
durata, atestand o formare inceputa nhainte de 1 octombrie 2003. (s.n.)

Dupa cum se poate observa, asistentele medicale (resortisante) care au inceput scoala
postliceala Tnainte de 1 ianuarie 2007 si care au fost angajate in aceasta calitate cel putin 3 ani
consecutivi in ultimii 5 ani (solicitdnd/detindnd un certificat in acest sens), beneficiaza de
recunoasterea calificarii in baza principiului respectarii drepturilor dobandite.

Daca avem in vedere programul de revalorizare initiat de Ministerul Sanatatii si de
OAMMR (Ordinul 4317/11.08.2014, publicat in MO nr. 624 din 26.08.2014) putem observa
urmatoarele:

a) Programul de revalorizare se adreseaza celor care au dobandit formarea initiala de
asistent medical generalist anterior datei de 1 ianuarie 2007, in timp ce Directiva ii vizeaza in
aceastd categorie pe cei care au inceput formarea initiald de asistent medical generalist. Tn
felul acesta, trei generatii de absolventi sunt excluse in mod ilegal, respectiv absolventii din
2007, 2008 si 2009.

b) Programul de revalorizare nu are o utilitate practica (in ceea ce priveste efectele legale
din acest moment) pentru toate asistentele medicale care au inceput scoala postliceala
fnainte de 1 ianuarie 2007 si care au fost angajate in aceasta calitate cel putin 3 ani
consecutivi Tn ultimii 5 ani (solicitdind/detindnd un certificat in acest sens), acestea
beneficind de recunoasterea calificarii in baza principiului respectarii drepturilor
dobandite. Aceasta este ruta alternativa de recunoastere, raportat la cerintele minime de
formare stabilite Tn articolul 31 al Directivei (ex. minim 4600 de ore de formare in cel putin 3
ani de studiu).

Una din consecintele evidente ale acestei analize o constituie faptul ca exercitarea
activitatii profesionale in mod continuu minim 3 ani in ultimii 5 ani (dublata de dovada asumarii
responsabilitatii depline pentru planificarea, organizarea si acordarea de asistenta medicala
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pacientilor) are o importanta egala cu activitatile de formare desfasurate in cadrul programului
de revalorizare.

3.2.2. Programul de revalorizarea isi propune doar ,revalorizarea externa”, ratdnd necesara
,revalorizare internd”, numitda in mod curent echivalare

Daca ne raportam la intentia actelor normative privind revalorizarea, este evidenta
dorinta de a satisface cerintele directivelor in privinta nivelului de formare minim obligatoriu
pentru recunoasterea automata a calificarii in alte state ale U.E. Altfel spus, este vorba de o
,revalorizare externa”, fara consecinte in plan intern (anuntate in actele normative) asupra
statutului profesional al absolventilor acestor cursuri. Ceea ce inseamna de fapt ca programul de
revalorizare genereaza un alt nivel de formare al asistentelor medicale, in contextul in care
aceasta profesie are deja suferinte majore determinate pe aceasta tema.

Critica noastra are in vedere, asa cum vom arata mai jos, necesitatea ,unificarii acestei
profesii”, respectiv aducerea tuturor asistentelor medicale care-si exercita activitatea la acelasi
nivel, recunoscut, al formarii de baza. Din aceastd perspectiva, consideram ca se impune ca
programul de revalorizare sa asigure simultan si ,,revalorizarea internad”, aceasta fiind conforma
cu principiile drepturilor dobandite, formarii profesionale asimilate si principiul formarii
echivalente.

3.3. Cateva consideratii privind dreptul la propria profesie

Consideram ca principalul fundament al echivalarii il constituie dreptul asistentelor
medicale la propria profesie, ca forma de protectie impotriva modificarii tipurilor de formare
initiala. Acest drept poate fi derivat atat din drepturile constitutionale ale cetateanului cat si din
principiul drepturilor obtinute stipulat in textul Directivei 36/2015.

Raportat la tema in discutie, respectiv echivalarea asistentelor medicale absolvente de
postliceala cu asistentele medicale absolvente de studii universitare, se poate ridica in mod
firesc intrebarea daca acest drept este incalcat in conditiile in care asistentele medicale
absolvente de postliceala isi pot desfasura in continuare in mod liber activitatea profesionala.
Daca ne raportam la nivelul maxim de afectare posibil, respectiv pierderea dreptului de a-si
exercita profesia, este evident ci nu ne afldm intr-o astfel de situatie. Insa, la fel de evident3
este ncalcarea acestui drept in momentul in care privim situatia din perspectiva posibilitatilor
de avansare profesionala: asistentele medicale absolvente de postliceald sunt obligate sa
parcurga intregul program de formare universitard daca vor sa acceada la acest nou nivel
profesional, al carui corespondent esential il constituie un nivel de salarizare mai mare. Pentru
ca perspectiva sa fie suficient de evidenta, reamintim faptul ca cele doua categorii de asistente
medicale, respectiv cele absolvente de postliceala si cele absolvente de studii universitare, au la
momentul actual exact aceleasi atributii profesionale. Cu alte cuvinte, nu suntem in situatia unei
profesii diferite si nici macar a unei diferente intre atributiile profesionale. Parcurgerea
intregului traseu de pregatire universitara inseamna in aceste conditii obligatia reluarii formarii
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profesionale pentru competente ce sunt deja recunoscute pentru desfasurarea activitatii, ceea
ce echivaleaza de fapt cu nerecunoasterea acestor competente din perspectiva accederii la noul
nivel profesional.

v ee

4. Procedura aplicabila echivalarii, in conformitate cu principiile si prevederile

enuntate anterior

De lege ferenda, consideram ca se impune transpunerea in legislatia nationald a
principiilor stabilite in directive privind recunoasterea calificarii, asigurand astfel echivalarea,
respectiv ,revalorizarea interna”. Nivelul de referinta pentru echivalare trebuie sa-l constituie
studiile universitare, el generand standardele in domeniu atat in privinta competentelor cat si in
cea a drepturilor salariale. Acest lucru se poate realiza prin intermediul urmatoarelor proceduri:

4.1. Recunoasterea universitara a creditelor obtinute in invatamdéntul postliceal

Este principala propunere de lege ferenda, constand in abrogarea prevederilor alin. (6) al
art. 174, din legea nr. 1/2011. Motivatia este asiguratd atdt de necesitatea eliminarii
discriminarii absolventilor scolilor postliceale sanitare cat si de contextul creat de Directiva
2013/55/UE. Comparativ cu solutia pe care-o propunem la punctul 4.2, acest tip de demers este
lipsit de posibilitatea recunoasterii competentelor dobandite in mod informal si/sau bazate pe
experienta profesionala.

4.2. Bilantul de competente urmat de completarea formdrii pentru competentele
suplimentare, necesare noului nivel profesional
4.2.1. Bilantul de competente
Primul pas al procesului de echivalare/revalorizare pe care-l propunem in prezentul
articol 1l constituie bilantul de competente. Bilantul de competente presupune evaluarea
tuturor competentelor pe care le detin asistentele medicale, indiferent de modalitatea in care
le-au obtinut, ludnd in considerare toate modalitatile de evaluare prevazute de cele doua
directive. intr-o expunere succintd, bilantul de competente presupune urmatorii pasi logici:
1. lIdentificarea tuturor competentelor dobandite prin formarea initiala, certificate prin
diplomele obtinute in urma acestor forme de absolvire.
2. Identificarea competentelor obtinute Tn urma absolvirii diferitelor cursuri de
initiere/specializare.
3. Identificarea tuturor competentelor obtinute in urma formarii profesionale
continue.
Identificarea si validarea competentelor obtinute in baza experientei profesionale.
5. Validarea competentelor obtinute Tn mod informal.
6. Identificarea experientelor profesionale ce pot fi asimilate orelor de practica clinica.
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Punctele 2, 3, 4 si 5 din procedurd se bazeaza pe aplicarea urmatoarelor principii

prevazute in directive:
a) principiul drepturilor dobandite;
b) principiului utilitatii experientei in completarea competentelor profesionale;
c) principiului validarii invatarii pe tot parcursul vietii, respectiv luarea fin
considerare a tuturor formelor de invdtdmdnt general, educatie si formare
profesionald, educatie non-formald si invdtare informald urmate pe tot parcursul
vietii, avénd ca rezultat o imbundtdtire a cunostintelor, abilitdtilor si competentelor,
care pot include etica profesionald;
d) principiul formarii profesionale asimilate;
e) principiul exceptarii de la unele parti ale formarii;
f) principiul completarii competentelor prin intermediul demonstrarii acestora in
cadrul unor probe;
g) principiul echivalarii.

Bilantul de competente trebuie aplicat Tn mod individual fiecarei asistente medicale care
solicita acest lucru, rezultatul acestui proces constituindu-l tabloul competentelor individuale. El
este o conditie prealabild procesului de echivalarea/revalorizare, avand ca miza din aceasta
perspectiva stabilirea diferentelor fata de competentele necesare trecerii la un alt nivel
profesional: asistentele medicale absolvente de studii universitare. Raportat la punctul Il, pe
care-l mentionam in continuare, din perspectiva asistentelor medicale esenta bilantului de
competente este reprezentanta de recunoasterea unui numar de credite, dublatda de
posibilitatea de a completa diferenta in cadrul invatamantului universitar. Generalizand,
estimam ca prin intermediul bilantului de competente se poate ajunge la recunoasterea a
minim 120 de credite, aceasta putand ajunge la 180 de credite.®*

4.2.2. Completarea competentelor

Cel de-al doilea pas al procesului de echivalare/revalorizare il constituie completarea
competentelor prin intermediul formarii. Tinand cont de faptul ca nivelul profesional avut in
vedere 1l constituie asistenta medicald absolventd de studii universitare, este evident ca formare
pentru completarea competentelor trebuie desfasurata in mediul universitar. Aceasta solutie nu
constituie o fortare a cadrul universitar de formare, fiind in perfect acord cu sistemul creditelor
transferabile, completat cu cel al recunoasterii competentelor dobandite informal sau pe baza
experientei. Daca ne raportam la estimarea pe care am mentionat-o la punctul |, completarea
competentelor in cadrul Tnvatamantului universitar ar presupune o duratd de studii efective
cuprinse intre unul si doi ani universitari.

Rezultatul final al acestui proces il constituie examenul de absolvire al formarii
universitare, respectiv diplomele de licenta pentru absolventele acestui proces.

® 1h unele cazuri chiar peste 180 de credite.
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4.3. Ghidul de bune practici in domeniul echivalarii

in cadrul proiectului Cadru metodologic privind recunoasterea si echivalarea
competentelor profesionale dobdndite formal, nonformal sau informal de cdtre asistentii
medicali care nu au urmat studii universitare de licentd, POSDRU/155/1.2/5/141134, Ministerul
Educatiei si Cercetarii Stiintifice a elaborat un Ghid de bune practici (in continuare Ghid) avand
acelasi titlu cu proiectul.62

Desi in continutul Ghidului este recunoscuta in bunda masura dimensiunea problemei si
sunt propuse cateva solutii, in acord cu documentele publicate si inaintate de noi pe aceasta
institutiilor relevante ale statului, anterior aparitiei acestui document, vom arata in continuare
cateva din lipsurile acestuia raportat la prevederile legale ale U.E. si la ceea ce consideram a fi
un traseu firesc de cariera pentru asistentele medicale. Criticile aduse acestui Ghid trebuie
interpretate si ca o modalitate complementara prin care aratam solutiile pe care le consideram
corecte.

n ordinea aparitiei lor in cadrul acestui document problemele sunt urméatoarele:

- Nu putem fi de acord cu autorii ghidului in ceea ce priveste irelevanta termenului
echivalare raportat la propunerile din prezentul articol,® intregul proces fiind unul de aducere a
asistentelor medicale la acelasi nivel al competentelor certificate, in cadrul procesului de
unificare a acestei profesii.

- Concursul de admitere in invitdmantul superior®® constituie o solutie acceptabil3d doar
n situatia unui numar foarte mare de persoane inscrise pe locurile special alocate procesului de
echivalare.

- Universitatile in care se poate desfasura completarea cursurilor sunt cele care au
programe acreditate sau autorizate de formare a asistentelor medicale, solutia propusa in Ghid,
respectiv doar universitatile autorizate, fiind discriminatorie.®® Evident, introducerea in listd a
universitatilor care au programe autorizate se face cu luarea in considerare a obligatiei de a
desfasura examenul de licenta intr-un centru universitar cu un astfel de program acreditat.

- Ghidul nu include in competentele dobandite in mod formal si pe cele rezultate din
educatia medical3 continud, raportandu-se doar la curriculumul scolii postliceale.®® Chiar dac3
necesitatea de a compara curriculumul scolii postliceale cu cea a programului universitar ce
conduce la calificarea de asistent medical o consideram necesara avem cateva obiectii fata de
mecanismul propus in cadrul ghidului:

®2 http://echivalarestudiiasistenti.ro/images/pdf/Ghid_de bune practici A2.6.pdf

% Cadru metodologic privind recunoasterea si echivalarea competentelor profesionale dobandite formal,
nonformal sau informal de catre asistentii medicali care nu au urmat studii universitare de licentd, Ghid de bune
practici (in continuare Ghid), p.3.

® previzut in Ghid la p. 3.

% Ghidul, p. 3. Tn conditiile in care o universitate ce are un program autorizat de studii poate desfisura formare
pentru asistentele medicale in mod regulat, este firesc sa poata face acest lucru si in cazul procesului de echivalare.
% Ghidul, p. 4.
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- Procentul corespondentei de 75% intre disciplinele din cele doua planuri de invatamant
drept conditie a admiterii Tn cadrul unui astfel de program este arbitrar stabilit. De asemenea,
consideram ca este necesara si stabilirea variantelor alternative de completare a
competentelor, indiferent de gradul de corespondents. In acest sens, formula recunoasterii
proportionale dublata de completarea studiilor in functie de rezultat este cea mai adecvata.

- Evaluarea competentelor dobandite in mod formal in cadrul procesului de raportare
trebuie sd ia in considerare rezultatele tuturor tipurilor de formare urmate de candidat pana la
momentul evaluarii. Demn de remarcat in acest sens este faptul ca o buna parte din aceasta
pregdtire a fost realizata de organismul profesional in cadrul unor planuri de formare anual3,
diplomele/certificatele acordate putand fi luate in considerare ca documente oficiale.

- Evaluarea nivelului de formare certificata pe care o detin asistentele medicale trebuie
sa se raporteze la disciplinele fundamentale din planul de invatamant al programului universitar
avut in vedere,®’ la care pot fi addugate cel mult disciplinele in domeniu si de specialitate.
Aceasta abordare fireasca evidentiaza si ea faptul cd procentul de 75% ca prag minim al
corespondentei dintre plan de invatamant nu este relevant.

- Esenta procesului de recunoastere stabilit Tn Ghid este urmatoarea: , Recunoasterea
competentelor profesionale dobandite formal, non formal si informal de catre asistentii
medicali care nu au diploma de licenta se va face in urma promovarii unor examene/teste si/sau
probe de evaluare practica din curriculumul fiecarei discipline din planul de Tnvatamant, teste

768 Aceastd

similare cu cele sustinute de orice student de la facultatea de asistenti medicali.
abordare o consideram eronata in privinta urmatoarelor aspecte:
o Nu ia in considerare exemplele pe care le indica in studiile de caz. Este suficient sa
observim exemplul Belgiei furnizat in Ghid:*°

v' Asistentele medicale (echivalentul absolventele de postliceald din Romania)
beneficiaza de recunoasterea automata a 60 de credite” la programul de
formare tip pod (bridge), ramanandu-le de obtinut diferenta de 120 de
credite intr-un sistem special conceput pentru ele, bazat pe validarea invatarii
pe tot parcursul vietii.

v" Analiza atenta ne indica faptul ca, transldnd exemplul in Romania, nu este
vorba de recunoasterea unui an de studii, ci de recunoasterea a 33,3% din
credite, adica de 80 de credite. Or, Ghidul nu indica nici macar acest nivel
firesc al recunoasterii ca punct de pornire al echivalarii.

v Din cele 120 de credite pe care trebuie sa le obtina in cei doi ani 60 sunt de
teorie si 56 de experientd profesionald/practica (la care se adauga 4 credite

% Mai mult decat atat, chiar si disciplinele fundamentale pot fi reduse la acelea care asigura competentele
prevazute la art. 31, alin. 6 din Directiva.

% Ghidul, p. 5.

% Ghidul, pp. 9-16.

7® Ghidul, pp. 12, 13.
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pentru pregitirea lucrarii de licent3).”* Dacd ludm in considerare faptul c3
experienta profesionala poate fi dobandita in cadrul activitatilor profesionale
desfisurate fin activitatea curentd’> constatim c3 obligatile de
formare/participare la examene vizeaza de fapt cursuri ce au un numar total
de 60 de credite, la care se adaugd lucrarea de licent. in sistemul romanesc
de invatamant 60 de credite echivaleaza cu un an universitar.

nu ia in considerare certificarile dobandite in cazul invatamantului formal;

nu ia in considerare variabila ,nivel minim de practica profesionald” prevazuta in

directive;

o nu este conformd principiului utilitatii/utilizarii experientei in completarea

competentelor profesionale;

o nu se incadreaza in spiritul principiului validarii Tnvatarii pe tot parcursul vietii de

catre un organism relevant.

- Solutiile propuse in cadrul Ghidului nu sunt coerente cu exemplele pe care le da la
studiile de caz in ceea ce priveste recunoasterea creditelor: , Scutiri: calificarile si competentele.
Calificarile: sunt scutiti de 60 de credite transferabile cei care au absolvit nivelul 5 Tn nursing
(scoala post-secundard — n.a. scoala post-liceala in Romania); sunt scutiti de credite in plus cei
care au competente pe care le utilizeaza (cu alte cuvinte primesc ECTS pentru ceea ce stiu sa
faca).... Si vechimea este un criteriu de competenta; astfel, o persoana cu peste 20 ani vechime
este scutitd de a mai face unele credite.””

Analiza de ansamblu a continutului Ghidului scoate in evidenta faptul ca procedura
propusa in cadrul acestuia nu este coerenta cu studiile de caz pe care le da ca exemplu, in
special cu cel al Belgia, care are gradul cel mai ridicat de relevantd.”* Putem astfel considera c3
este vorba mai curand de ,un exemplu de rele practici, care citeaza exemple de bune practici
(fara a le prelua in propuneri)”.

Cateva concluzii

Este evident ca aceasta procedura nu este aplicabila in situatia absolventelor de
postliceala care nu au luat examenul de bacalaureat. De altfel, conditia examenului de
bacalaureat pentru admiterea intr-o forma de pregatire a asistentelor medicale este prevazuta
in mod expres de art. 31, alin. 1) al Directivei 55/UE/2013. Mai mult decat atat, consideram ca o
astfel de abordare presupune eliminarea formarii asistentelor medicale prin intermediul scolilor

"t Ghidul, p. 13.

7> Reamintim aici c3 subiectul acestui articol este centrat pe situatia asistentelor medicale absolvente de postliceala
angajate, care au inceput formarea nainte de 1 ianuarie 2007.

73 Ghidul, p. 14.

* Alsturi de exemplul Belgiei pot fi indicate si altele, cu ar fi cel al Polonia (care se regdseste inclusiv in textul
directivei) sau al Italiei, toate aplicand sisteme foarte apropiate de modelul pe care noi il propunem in cadrul
prezentului articol.
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postliceale si mentinerea invatamantului universitar ca unica forma de pregatire initiala, precum
si un termen de 6 ani pentru ca toate asistentele medicale sa parcurga procedura de echivalare,
ajungand la un nivel similar studiilor universitare (prin mecanismul amintit mai sus), definitivand
astfel procesul de unificare a tipurilor de formare profesionala.
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Egalitatea de sanse in relatiile de munca. Rolul
partenerilor sociali in impunerea unor standarde mai
ridicate pentru asigurarea acestui principiu
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Abstract

Unul din domeniile de implementare a egalitdtii de sanse si de tratament intre femei si
bdrbati este cel al relatiilor de munca. Interesul pentru acest domeniu este dat de importanta
reglementdrii si respectdrii egalitdtii de sanse in relatiile de muncd prin prisma numdrului mare
de persoane implicate, perioadele mari de timp alocate de angajati serviciului si impactul
complex asupra persoanelor ce se afla in raporturi juridice de munca.

Materialul elaborat abordeazd cadrul legal si contextul in care se aplicd, rolul
partenerilor sociali in impunerea de standarde ridicate si bune practici in domeniul egalitdtii de
sanse in cadrul raporturilor de muncd si o serie de recomanddri specifice pentru a fi
promovate/negociate cu scopul de a fi introduse in requlamentul intern si contractele colective
de munca.

Cuvinte cheie: egalitate de sanse si tratament, rolul partenerilor sociali in asigurarea egalitatii
de sanse, egalitatea de sanse in relatiile de muncad.

1. Cadrul legal si contextul in care se aplica

Romania a adoptat in legislatia interna, ca stat membru al Uniunii Europene, masuri
legale prin care sa se asigure egalitatea de sanse si tratament la locul de munca. Acte normative
precum Legea nr. 202/2002 privind egalitatea de sanse si de tratament intre femei si barbati,
OG nr. 137/2000 privind prevenirea si sanctionarea tuturor formelor de discriminare, OUG nr.
96/2003 privind protectia maternitatii la locul de muncd, la care se adauga si prevederile
specifice antidiscriminare adoptate prin Codul muncii (Legea nr. 53/2003) oferind cadrul legal
pentru asigurarea egalitatii de sanse si tratament si nediscriminare a angajatilor.

Angajatorii sunt obligati sa asigure egalitatea de sanse si de tratament intre angajati,
barbati si femei in cadrul relatiilor de munca de orice fel, inclusiv prin introducerea de dispozitii
pentru interzicerea discriminarilor bazate pe criteriul de sex in regulamentele de organizare si

75


mailto:fanispulber@yahoo.com
http://idrept.ro/00100192.htm

Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

functionare si in regulamentele interne ale unitatilor. De asemenea, angajatii trebuie sa fie
informati Tn permanenta asupra drepturilor pe care le au in ceea ce priveste respectarea
egalitatii de sanse si de tratament intre femei si barbati in relatile de munca, angajatorilor
revenindu-le aceasta obligatie legala. Informarea se poate realiza de catre angajatori prin orice
mijloace, atata timp cat informatia ajunge la angajati, inclusiv prin afisare in locuri vizibile.

Totusi, cat priveste punerea in fapt a acestui principiu, se poate constata in realitatea de
zi cu zi ca Tnca suntem la nivelul unui proces care a inregistrat progrese semnificative in ultimii
ani, dar care este inca departe de a asigura la un nivel optim egalitatea de sanse si de tratament
intre angajati, barbati si femei, in cadrul relatiilor de munca.

Asigurarea mijloacelor (cadrul de reglementare si institutional) este important, dar nu si
suficient pentru a obtine rezultatele scontate. Modul in care sunt percepute situatiile
discriminatorii in cadrul relatiilor de munca si reactia la aceste situatii, un nivel de toleranta inca
mare la unele situatii discriminatorii, pe fondul unui grad insuficient de informare si
constientizare asupra acestor problematici in general si cu privire in special la obligatiile
specifice ce le revin angajatorilor si a drepturilor de care trebuie sa beneficieze angajatii,
reprezinta tot atatea sldbiciuni care afecteaza realizarea unui mediu lipsit de actiuni
discriminatorii in relatiile de munca.

Odata inteleasa importanta si avantajele implementarii unei politici privind egalitatea de
sanse si tratament in relatiile de munca, angajatorii, beneficiind de libertatea stabilirii politicii
resurselor umane si a organizarii interne, pot implementa in colaborare cu organizatiile
sindicale, standarde superioare prevederilor legale in vigoare, care sa valorifice experienta
pozitiva si bunele practici din tari ale Uniunii Europene si nu numai. Organizatiile sindicale, ca
reprezentante ale lucratorilor, fiind direct interesate sa promoveze egalitatea de sanse si
tratament sunt chemate sa militeze si sa promoveze in cadrul dialogului bipartit in general si
negocierilor colective in special pentru instituirea acestor standarde ridicate.

1.1 Principiul egalitatii de sanse si tratament in relatiile de munca
Codul muncii” instituie principiul egalitatii de tratament in cadrul relatiilor de munci ce
vizeaza toti angajatii si angajatorii.
Prin egalitatea de sanse si de tratament intre femei si barbati in relatiile de muncd’® se
intelege accesul nediscriminatoriu la:
e alegerea ori exercitarea libera a unei profesii sau activitati;
e angajare in toate posturile sau locurile de munca vacante si la toate nivelurile ierarhiei
profesionale; o venituri egale pentru munca de valoare egal3;
e informare si consiliere profesionald, programe de initiere, calificare, perfectionare,
specializare si recalificare profesionalg;

7> Art. 5 din Legea nr. 53/2003
7% Art. 7 din Legea nr. 202/2002 privind egalitatea de sanse si de tratament intre femei si barbati
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e promovare la orice nivel ierarhic si profesional;

e conditii de munca ce respecta normele de sanatate si securitate In munca, conform
prevederilor legislatiei in vigoare;

e beneficii, altele decat cele de natura salariala, precum si la sistemele publice si private de
securitate social3;

e organizatii patronale, sindicale si organisme profesionale, precum si la beneficiile
acordate de acestea;

e prestatii si servicii sociale, acordate in conformitate cu legislatia in vigoare.
1.2. Beneficiarii prevederilor legale referitoare la egalitatea de sanse si tratament in
domeniul muncii

Beneficiarii directi sunt angajatii. Prevederile legale referitoare la egalitatea de sanse
intre femei si barbati In domeniul muncii se aplica tuturor persoanelor, functionari publici si
personal contractual, din sectorul public si privat, inclusiv din institutiile publice.

Putem totusi aprecia ca, la randul lor angajatorii care aplica prevederile legale
referitoare la egalitatea de sanse si tratament, sunt niste beneficiari in mod indirect. Prin
realizarea de medii de lucru favorabile respectarii acestui principiu, prin instituirea de politici
coerente si proceduri care sa impuna standarde ridicate si bune practici in domeniul egalitatii de
sanse 1n cadrul raporturilor juridice de munca, chiar suplimentar fatd de prevederile legale,
angajatorii au numai de castigat.

1.3. Actiunile care sunt interzise angajatorilor, fiind considerate discriminatorii
Este interzisa discriminarea prin utilizarea de catre angajator a unor practici care

dezavantajeaza persoanele de un anumit sex, in legatura cu relatiile de munca, referitoare la:

e anuntarea, organizarea concursurilor sau examenelor si selectia candidatilor pentru
ocuparea posturilor vacante din sectorul public sau privat;

e incheierea, suspendarea, modificarea si/sau incetarea raportului juridic de munca ori de
serviciu;

e stabilirea sau modificarea atributiilor din fisa postului;

e beneficii, altele decat cele de natura salariald, precum si la securitate social3;

e informare si consiliere profesionald, programe de initiere, calificare, perfectionare,
specializare si recalificare profesional3;

e evaluarea performantelor profesionale individuale;

e promovarea profesional3;

e aplicarea masurilor disciplinare;

e dreptul de aderare la sindicat si accesul la facilitatile acordate de acesta;

e orice alte conditii de prestare a muncii, potrivit legislatiei in vigoare.
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1.4. Maternitatea nu poate constitui un motiv de discriminare
Orice tratament mai putin favorabil aplicat unei femei legat de sarcina sau de concediul
de maternitate constituie discriminare. Este interzis sa i se solicite unei candidate, in vederea
angajarii, sa prezinte un test de graviditate si/sau sa semneze un angajament cd nu va ramane
fnsdrcinata sau ca nu va naste pe durata de valabilitate a contractului individual de munca.
Desfacerea contractului individual de munca (concedierea) nu poate fi dispusa pe durata
in care:
- femeia salariata este gravida sau se afla in concediu de maternitate;
- angajatul se afld in concediu de crestere si ingrijire a copilului Tn varstd de pana la 2 ani,
respectiv 3 ani in cazul copilului cu handicap.

1.5. Nu sunt considerate discrimindri
in cadrul raporturilor de muncd urmé&toarele masuri, actiuni si tratamente ce vizeaza
angajatii nu sunt considerate discriminari:

e masurile speciale prevazute de lege pentru protectia maternitatii, nasterii, lauziei,
alaptarii si cresterii copilului;

e actiunile pozitive pentru protectia anumitor categorii de femei sau barbati;

e diferenta de tratament bazatd pe o caracteristicd de sex’’ cand, datoritd naturii
activitatilor profesionale specifice avute in vedere sau a cadrului in care acestea se desfasoara,
constituie o cerintd profesionald autentica si determinanta atat timp cat obiectivul e legitim si
cerinta proportionala.

1.6. Cele mai frecvente cazuri de discriminare intdlnite in raporturile juridice de munca

Raportandu-ne la practica raporturilor juridice de munca din Romania, intre cele mai
frecvente cazuri de discriminare evidentiate si de rapoartele Consiliului National pentru
Combaterea Discriminarii si diverse studii, se inscriu:

e discrimindrile sexuale (de gen), concretizate prin oferte de munca exclusiv pentru barbati
si oferte de munca exclusiv pentru femei;

e discrimindri intemeiate pe varstd, constand in impunerea unor limite de varsta la
angajarea barbatilor, limite de varsta la angajarea femeilor; limite de varstd neutre (fara
specificarea sexului); pentru a constitui o discriminare, aceste limite de varsta trebuie sa fie
impuse de angajator, nu de lege;

M ey privire de la derogarea de la principiul egalitatii de tratament pentru activitatile in care datorita naturii lor sau
mediului Tn care sunt desfasurate, sexul muncitorului, constituie un factor determinant, Curtea Europeand de
Justitie a stabilit Tn cazul Johnston nr. 222/84 ca derogarea poate fi aplicatd numai la sarcini specifice si nu
activitatilor in general.
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e discrimindri intemeiate pe experienta prealabila pentru postul solicitat, manifestate prin
cerinta experientei prealabile pentru persoanele de sex masculin ori cerinta experientei
prealabile pentru persoanele de sex feminin;

e discrimindri motivate de imaginea unei persoane (aspect fizic placut sau incadrarea in
unele limite de Tnaltime si/sau greutate) ca cerinta la angajarea persoanelor de sex masculin, ca
cerinta la angajarea persoanelor de sex feminin sau ca cerinta fara specificarea sexului. Aceste
discrimindri mai pot lua forma solicitarii unei fotografii inainte de angajare ca si conditie impusa
pentru persoanele de sex masculin sau pentru cele de sex feminin ori ca o conditie fara
specificarea genului.

2. Rolul partenerilor sociali in impunerea de standarde ridicate si bune practici in

domeniul egalitatii de sanse in cadrul raporturilor juridice de munca.

Un rol important in combaterea discriminarii, in crearea unui mediu favorabil realizarii
egalitatii de sanse si tratament Tn cadrul raporturilor de munca il au si partenerii sociali. Rolul
activ al organizatiilor sindicale reiese din Legea nr. 202/2002 privind egalitatea de sanse intre
femei si bérbal;i(78) si de Directivele”” europene. Importanta organizatiilor sindicale si patronale
in implementarea principiului egalitatii fiind subliniata si in Strategia nationald in domeniul
egalitdtii de sanse intre femei si bdrbati pentru perioada 2014-2017, in care este prevazut ca
“actiunile cuprinse in cadrul Strategiei se vor implementa cu prioritate in colaborare cu
partenerii sociali, organizatii sindicale si patronale ...”.

Interesul organizatiilor sindicale pentru domeniul egalitatii de sanse si tratament poate fi
apreciat ca fiind destul de scazut, in special la nivel de intreprindere/institutie, raportat la
implicarea efectiva si modul in care sunt valorificate mijloacelor avute la dispozitie.

O mai buna valorificare a mijloacelor aflate la dispozitia angajatilor si a reprezentantilor
acestora, in cadrul relatiilor bipartite reglementate legal, pot avea ca rezultat Tmbunatatirea
rezultatelor in privinta asigurarii egalitatii de sanse si tratament in relatiile de munca. Astfel,
negocierea unor prevederi in regulamentul intern si contractele colective de munca care sa
prevada cel putin cerintele legale minimale pentru asigurarea egalitatii de sanse si tratament la

78 Articolul 38 din Legea 202/2002 privind egalitatea de sanse intre femei si barbati are urmatoarele prevederi cu
privire la implicarea organizatiilor sindicale/reprezentantii salariatilor:

- alin.(1) Confederatiile sindicale desemneaza, in cadrul organizatiilor sindicale din unitati, reprezentanti cu atributii
pentru asigurarea respectarii egalitatii de sanse si de tratament intre femei si barbati la locul de munca.

- alin.(2) Reprezentantii sindicali desemnati primesc de la persoanele care se considera discriminate pe baza
criteriului de sex sesizari/reclamatii, aplicd procedurile de solutionare a acestora si solicitd angajatorului rezolvarea
cererilor angajatilor, in conformitate cu prevederile art. 39 alin. (1).

- alin.(3) Tn unit&tile in care nu exist3 organizatie sindicald unul dintre reprezentantii alesi ai salariatilor are atributii
pentru asigurarea respectarii egalitatii de sanse si de tratament intre femei si barbati la locul de munca.

- alin.(4) Opinia reprezentantilor sindicali din unitati, cu atributii pentru asigurarea respectarii egalitatii de sanse si
de tratament intre femei si barbati la locul de munca, se mentioneaza in mod obligatoriu in raportul de control
privind respectarea prevederilor prezentei legi.

79) Articolele 7 si 11 ale Directivei de Consiliu 2000/43/EC, si Articolele 9 si 13 ale Directivei de Consiliu 2000/78/EC.
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nivelul intreprinderii, ar trebui sa fie o preocupare permanenta a organizatiilor sindicale. Ba
chiar mai mult este de recomandat ca organizatiile sindicale sa promoveze initiative pentru
instituirea unor standarde superioare si bune practici ce exced nivelul obligatiilor legale stabilite
in sarcina angajatorilor.

Negocierea colectiva ca parghie eficienta in sprijinul asigurarii in general a drepturilor
lucratorilor si lucratoarelor, poate fi si un mijloc important de actiune pentru promovarea
egalitatii de sanse pentru femei si barbati, ce trebuie valorificata, fara a neglija alte mijloace,
precum: Tnaintarea de recomandari, propuneri de constituire a unor comisii mixte de lucru,
punerea in dezbatere a unor rapoarte de monitorizare sau analize cu privire la modul in care se
aplica/respecta egalitatea de sanse si tratament la nivelul unitatii.

in cadrul negocierilor colective pot si trebuie avute in vedere nevoile si interesele
specifice ale barbatilor si femeilor carora se aplica respectivul contract colectiv de munca ce se
poate incheia la nivel de sector de activitate, grup de unitati sau unitate, avand in vedere in
special caracterul general de reglementare al legislatiei muncii care nu intotdeauna poate tine
cont de aceste diferente specifice.

intr-o abordare deschisd, prin negocieri colective pot fi introduse proceduri de
solutionare pe cale amiabila a plangerilor individuale ale salariatilor, inclusiv a celor privind
cazurile de violentd sau hartuire sexuala, in completarea celor prevazute de lege, urmarind
crearea si mentinerea unui mediu de lucru care sa asigure respectarea demnitatii fiecarei
persoane. Concret, in cadrul negocierilor de tip colectiv a clauzelor cu privire la aspecte precum
salarizarea, conditiile de munca, politicile ce vizeaza resursele umane este important sa fie
evaluate si sa ia in considerare aspectele de gen — nevoile diferite ale femeilor si barbatilor.

3. Prevederi specifice recomandate a fi introduse in regulamentul intern si

contractele colective de munca
Fata de prevederile care se regasesc (sau ar trebui sa se regaseasca) in regulamentul
intern si contractele colective de munca, prin prisma obligativitatii instituita de cadrul juridic in
vigoare si practica comuna a negocierii contractelor colective de munca, in domeniul egalitatii
de sanse, partile pot conveni suplimentar clauze prin care sa fie implementate politici la un
standard ridicat de elaborare si aplicare.
Cu titlu de recomandare pot fi luate in discutie prevederi care sa vizeze:
e Stabilirea unor modalitati concrete de difuzare a informatiilor in randul angajatilor cu
privire la drepturile pe care le au in domeniul egalitatii de sanse si tratament, stabilite prin lege;
e Stabilirea unor modalitati concrete de difuzare a informatiilor in randul angajatilor
privind faptele care constituie discriminare, precum si institutiile abilitate sa rezolve eventuale
cazuri de discriminare la locul de munca;
e Sustinerea campaniilor de sensibilizarea angajatilor fata de egalitatea de sanse intre
femei si barbati;
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e Introducerea training-urilor anti-discriminare in programele de formare profesionals;
Specializarea unor reprezentanti atat din partea patronatului, cat si din partea sindicatului a
caror expertiza sa fie folosita la elaborarea si aplicarea politicilor egalitatii de sanse in cadrul
intreprinderii/institutiei, precum si instruirea sefilor de departamente/compartimente;

e Initierea de programe de actiune destinate formarii si sensibilizarii in problematica
egalitatii de sanse intre femei si barbati la locul de munca;

e Evaluarea si luarea in considerare a aspectelor de gen — nevoilor specifice diferite ale
femeilor si barbatilor printr-o abordare integratoare prin organizarea reglementarilor si
politicilor interne si a procedurilor, stabilirea responsabilitatilor, etc din aceasta perspectiva;

e Evaluarea periodica a stadiului privind aplicarea si respectarea legislatiei in domeniu,
inclusiv privind statutul si conditia femeii in cadrul intreprinderii/institutiei;

e Monitorizarea respectarii egalitatii de sanse si tratament, inclusiv a aplicarii procedurilor
interne de solutionare a sesizarilor si reclamatiilor, precum si aplicarea sanctiunilor disciplinare
prevazute de lege sau/si stabilite de institutiile in domeniu si instante in cazurile de discriminare
la locul de munca;

e Introducerea unor prevederi de conduita care sa previna si sa combata mobbing-ul;

e Implementarea de bune practici din alte intreprinderi/institutii din tard sau din tarile
membre ale Uniunii Europene;

e Modalitati de colaborare cu organizatii relevante si experti externi in domeniul egalitatii
de sanse si de tratament;

e Instituirea unui Cod de conduitd in relatiile de munca;

e infiintarea unui Comitet pentru egalitate de sanse® din care s3 faci parte reprezentanti
ai patronatului si sindicatului, precum si stabilirea cadrului de organizare si functionare a
acestuia; sau/si stabilirea altor modalitati de cooperare a partenerilor sociali in acest domeniu.

B |ntroducerea prin modificare legislativa a obligativitatii de organizare a unui Comitet de egalitate de sanse la
nivelul intreprinderilor/institutiilor, cu stabilirea de atributii privind elaborarea si aplicarea politicilor privind
egalitatea de sanse, ar putea da o mai mare eficienta in aplicarea legislatiei in vigoare din domeniu.
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Abstract

Modificarea prevederilor legale aplicabile salarizdrii angajatilor din sectorul bugetar
incepdnd cu anul 2009 a determinat suspendarea aplicdrii acestor principii generale de sala-
rizare (salariul de bazd si sporurile aplicate la salariul de bazd) in sectorul bugetar, generdnd un
spatiu juridic ce nu respectd cadrul general al muncii salariale. Efectul concret il constituie atdt
desfiintarea salariului de bazd cat si modificarea caracterului juridic al sporurilor. Noi ardtdm cad
intregul cadru general al legislatiei aplicabild salariatilor bugetari consacrd dreptul angajatului
la un salariul de bazd (excluzdnd posibilitatea a doud salarii de bazd) si la cuantificarea
procentuald a sporurilor, respectiv la raportarea acestora la salariul de bazd. Prin analiza
cadrului normativ al salarizdrii bugetarilor in acest articol demonstrdm cd interpretarea
expresiei cuantumul sporurilor consacratd de prevederile legale in vigoare este cea de
cuantificare procentuald a sporurilor si de raportare a acestora la salariul de bazd actual,
salariatii din sdndtate avénd astfel dreptul la raportarea sporurilor la salariile de baza.

Keywords: discriminare salariald, sporuri salariale, salariu de baza, cuantumul sporurilor,
salariati sandtate, sistem de salarizare, principii de salarizare.

1. Introducere
1.1. Scurta expunere a situatiei de fapt

Principiile generale de salarizare aplicabile muncii salariate in Romania sunt prevazute in
Codul Muncii (Legea nr. 53/2003 - care constituie sediul materiei), fiind axate pe doua
coordonate esentiale: salariul de baza si sporurile la salariul de baza. Cu alte cuvinte, orice
salariat are dreptul la un salariu de baza si la o serie de sporuri raportate la salariul de baza
(calculate ca procent din salariul de baza), care au un rol compensator pentru diferitele situatii
speciale in care salariatul munceste: munca de noapte, munca in timpul zilelor libere si

sarbatorilor legale, munca Tn anumite conditii de munca. Raportarea sporurilor la salariul de
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baza (calcularea lor ca procent din salariul de baza) este un drept al salariatului, el fiind

consfintit de Codul Muncii si preluat in toate contractele individuale de munca.

Modificarea prevederilor legale aplicabile salarizarii angajatilor din sectorul bugetar
incepand cu anul 2009 a determinat suspendarea aplicarii acestor principii generale de
salarizare (salariul de baza si sporurile aplicate la salariul de baza) in sectorul bugetar, generand
un spatiu juridic ce nu respecta cadrul general al muncii salariale. Efectul concret il constituie
atat desfiintarea salariului de bazd cat si modificarea caracterului juridic al sporurilor. in
consecintd, in acest moment in sectorul bugetar existd urmatoarele elemente de salarizare:

- Salariul de baza — cu rol mai curand simbolic raportat la rolul pe care ar trebui sa-I detina
in cadrul sistemului de salarizare.

- Salariul de baza din 2009 — constituie un sistem de referinta pentru calculul sporurilor
salariale, utilizabil in situatiile Tn care salariul de baza actual este mai mare decat cel din anul
2009. Situatiile cele mai frecvente sunt datorate cresterii salariului minim.®*

- Sporurile la salariul de baza — se calculeaza raportat la salariul de baza din 2009. Pentru
salariatii care s-au angajat ulterior anului 2009 raportarea se face tot la salariul de baza din
2009, operandu-se cu o fictiune juridica: salariul pe care noul angajat I-ar fi avut Tn anul 2009
daca ar fi fost angajat (exprimata sub forma salariilor comparative din acelasi loc de munca)

- Cuantumul net al sporurilor (din 2009).

Angajatii din sectorul bugetar sunt salarizati efectiv cu salariul de baza si cuantumul
sporurilor din anul 2009, restul elementelor avand doar rolul un puncte secundare de orientare
in calcularea salariilor.

Putem constata urmatoarele efecte:

a) Salariul de baza nu mai are caracterul juridic al salariului de baza deoarece fi lipseste una
din caracteristicile esentiale: punct de reper pentru calculul sporurilor la salariu. Este
evident ca suntem in situatia desfiintarii salariului de baza, generandu-se in fapt , doua
salarii de baza”:

i) Salariul de bazd echivalent celui din 2009 (,vechiul salariu de baza”) — la care se aplica
sporurile. Este numit impropriu salariu de baza deoarece i lipsesc doua caracteristici
esentiale:

a) Nu constituie punct de reper pentru a verifica Tncadrarea salariatului peste
salariul minim brut pe economie (nu este referential pentru a verifica respectarea
acestui drept de protectie sociala a muncii salariate);

b) Tn foarte multe cazuri este situat sub valoarea salariului minim brut pe economie;

c) Nu este consacrat legal in calitate de salariu de baza.

» Salariul de bazd actual (,,noul salariu de baza”), care nu mai are caracteristicile specifice
salariului de baza deoarece:

81 . . .. . . o . oA . . .
Cresterea salariului minim a avut ca efect cresterea salariului de baza pentru categorii intregi de salariati,
sporurile aferent fiind acordate in cuantumul pe care-l aveau (sau l-ar fi avut) in anul 2009.
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a) Sporurile (neincluse in salariul de baza nu se raporteaza la el);

b) Este utilizat Tmpotriva salariatului in ceea ce priveste verificarea
respectarii prevederilor legale privind salariul de baza minim brut pe economie (este utilizat ca
referential), fara ca aceasta raportare sa-i consolideze calitatea de salariu de baza.

b) Sporurile la salariul de baza au fost lipsite de una din caracteristicile juridice esentiale:
raportarea lor (procentuald) la salariul de baza, ele fiind acordate intr-un cuantum net,
adica Tn suma fixa, indiferent de salariul de baza.

c) Salariul minim brut pe economie si-a pierdut caracterul de salariu minim. Salariatii care au
beneficiat de cresterea salariului de baza datorita cresterii salariului minim brut pe
economiei nu beneficiaza si de raportarea sporurilor la acest salariu de baza.

Cumularea acestor efecte ne conduce inevitabil la urmatoarea concluzie: salarizarea in
sectorul bugetar nu respecta principiile generale de salarizare, afectand in felul acesta
caracterul unitar al principiilor generale ce definesc Dreptul Muncii, la ora actuala fiind in
situatia existentei a doud spatii juridice diferite din perspectiva principiilor utilizate pentru
stabilirea salarizarii: spatiul public si cel privat. Din aceasta perspectiva, se poate remarca
discriminarea salariatilor din sectorul bugetar fata de cei din mediul privat, determinata de
aplicarea incorecta a principiilor de drept.

1.2. Structura logicd a lucrdrii

Vom recurge la urmatoarea structura logica pentru a demonstra desfiintarea ordinii
juridice a muncii in privinta salariatilor bugetari si pentru a arata modalitatea de restaurare a ei:
1.2.1. Actele normative aplicabile pdnd in anul 2011 (inclusiv) in materia salarizarii bugetarilor
prevad raportarea procentuald a sporurilor la salariul de baza.

Principala problema in interpretarea si aplicarea legii este determinata din interpretarea
eronata a expresiei cuantumul sporurilor. Vom demonstra ca interpretarea sensului juridic al
expresiei cuantumului sporurilor trebuie sa se faca raportat la intregul context juridic aplicabil
fiecarui act normativ care recurge la aceasta exprimare, aratand astfel ca sensul corect este cel
de cuantificare procentuald a sporurilor si de raportare a lor la salariul de baza. Suplimentar,
vom arata ca interpretarea alternativa, respectiv sporurile exprimate in sume fixe, nu numai ca
nu reiese din prevederile legale n vigoare dar constituie si o incalcare a unor principii obligatorii
care guverneaza legislatia muncii.

1.2.2. Exceptarea raportarii procentuale a sporurilor la intregul salariul de baza incepdnd cu
anul 2012, respectiv aparitia a doud salarii de bazéd sunt neconstitutionale, incalca tratatele
internationale in domeniu si nu respecta principiul ierarhiei actelor normative.

Vom demonstra ca prevederea introdusa prin art. Il pct.11 din Legea nr. 283/2011
privind aprobarea Ordonantei de urgentd a Guvernului nr. 80/2010 pentru completarea art. 11
din Ordonanta de urgentd a Guvernului nr. 37/2008 privind reglementarea unor mdsuri
financiare in domeniul bugetar: ,in anul 2012 ... sporurile, majordrile salariilor de bazd ... se

85



Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

”

stabilesc fard a lua in calcul drepturile incluse in salariul de bazd...”, reluata intr-o serie de acte
normative ulterioare, este neconstitutionald, incalca tratatele internationale in domeniu si nu
respecta principiul ierarhiei actelor normative. in acest sens, vom ardta urmatoarele:

1.2.2.1. Constitutia consacrd principiul stabilirii unui cuantum procentual al sporurilor si
raportarea acestora la salariul de bazd.

- Salariul de baza este un drept consacrat prin Constitutie si tratatele internationale, fiind
corelativul obligatoriu al muncii prestate.

- Sporurile la salariu fac parte din masurile de protectie sociala stabilite in Constitutie (art.
41) si in tratatele internationale la care Romania este parte. Ele au un caracter compensatoriu
pentru diferitele situatii in care salariatii sunt nevoiti sa-si desfasoare activitatea (noapte, zile
libere, anumite conditii de munca, depasirea programului normal de munca etc.). Fiecare dintre
criteriile care stau la baza unor categorii generale de sporuri isi au izvorul in textul
constitutional, in cadrul masurilor de protectie sociala (art. 41, alin. 2). Spre exemplu:

- Sporul pentru lucru in zilele libere legale - repausul sGptdmdnal (art. 41, alin.
2) stabilit ca regula in zilele libere legale;

- Sporurile pentru conditii de munca - prestarea muncii in conditii deosebite sau
speciale (art. 41, alin. 2)

- Sporul pentru munca de noapte - securitatea si sdndtatea salariatilor (art. 41,
alin. 2).

1.2.2.2. Legea organicd, Codul Muncii, consacrd si ea principiul stabilirii unui cuantum
procentual al sporurilor si raportarea acestora la salariul de bazd
- Sistemul juridic al legislatiei muncii, avand drept punct de reper Codul muncii, consacra
principiul calcularii sporurilor ca procent din salariul de bazd, excluzand formulele de
compensare in cota fixa.
- Raportul dintre salariul de baza si sporurile la acesta este unul dinamic, incluzand diferite
ajustari cu caracter de principii de acordare a sporurilor:
- Ajustarea sporurilor in functie de incadrarea in anumite conditii (ex. acordarea
unui spor pentru conditii de munca proportional cu timpul lucrat in acele conditii);
- Variatia valorii pecuniare a sporurilor in functie de variatiile salariilor de baza.

1.2.2.3. Legea speciald de salarizare a bugetarilor (legea 284/2010) respectd si ea principiul
stabilirii unui cuantum procentual al sporurilor si raportarea acestora la salariul de bazd
- Legea 284/2010 exprima in mod expres sporurile in forma procentuala si indica faptul ca
acestea trebuie raportate (procentual) la salariul de baz3;
- Legea 284/2010 consacrd urmatoarele sensuri ale termenului cuantum:
- Atunci cand foloseste termenul cuantum este vorba de exprimarea
procentuala a sporurilor.
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- Atunci cand se refera la rezultatul aplicarii sporurilor (exprimate procentual)
la salariul de baza, adica la suma de bani rezultata, este folosita in mod expres
formula cuantum net.

-In consecintd, Legea 284/2010 stabileste si forma de interpretare a termenului cuantum
in legislatia conexa, respectiv cea de suspendare a aplicarii prevederilor ei.

2. Sistemul juridic al salarizarii aplicabil salariului de baza si sporurilor la salariul
de baza

2.1. Constitutia Romdniei

Cateva din principiile de salarizare fisi au izvorul in art. 41 din Constitutia Romaniei.®?
Chiar daca textul constitutional nu prevede in terminis dreptul la un salariul de baza, putem
considera c3 acesta poate fi dedus din formulare legald. Tn mod cert, alin. 2 al art. 41 din
Constitutie prevede dreptul la masuri de protectie sociala, acestea privind ,securitatea si
sdndtatea salariatilor ... repausul sdptdmdénal ... prestarea muncii in conditii deosebite sau
speciale ... precum si alte situatii specifice, stabilite prin lege”. Sporurile la salariu sunt incluse
intr-una sau alta din prevederi, ele fiind astfel drepturi constitutionale. Tn consecints, exista
posibilitatea de-a ataca toate prevederile legale care desfiinteazd/modifica caracterul juridic al
sporurilor ce tin de protectia sociala ca fiind neconstitutionale.

2.2. Codul Muncii
2.2.1. Natura juridica a sporurilor

Stabilirea caracteristicilor pe care le trebuie sa le indeplineasca salariul este prevazut de
art. 160 din Codul Muncii: ,Salariul cuprinde salariul de bazd, indemnizatiile, sporurile, precum si
alte adaosuri”. Dupa cum putem observa, dreptul general al angajatului la un salariu trebuie
inteles ca drept al acestuia la toate partile componente ale salariului, in speta, ca drept al
angajatului la salariul de baza si la sporurile aferente acestuia, salariul de baza si sporurile la
salariul de baza facand parte din drepturile salariale.

2.2.2. Natura juridicd a salariului de bazd

%2 ARTICOLUL 41

(1) Dreptul la muncd nu poate fi ingradit. Alegerea profesiei, a meseriei sau a ocupatiei, precum si a locului de
muncd este liberad.

(2) Salariatii au dreptul la mdsuri de protectie sociald. Acestea privesc securitatea si sdndtatea salariatilor, regimul
de muncd al femeilor si al tinerilor, instituirea unui salariu minim brut pe tard, repausul sdptdmdnal, concediul de
odihnd pldtit, prestarea muncii in conditii deosebite sau speciale, formarea profesionald, precum si alte situatii
specifice, stabilite prin lege.

(3) Durata normald a zilei de lucru este, in medie, de cel mult 8 ore.

(4) La muncd egald, femeile au salariu egal cu bdrbatii.

(5) Dreptul la negocieri colective in materie de muncd si caracterul obligatoriu al conventiilor colective sunt
garantate.
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Prevederea art. 160 din Codul Muncii este clara in privinta caracterului de sine statator la
salariului de baza. Mai mult decat atat, Codul muncii consacra in mai multe articole caracterul
salariului de baza ca punct de orientare/raportare a sporurilor:

- Art. 17, alin. 3, lit. k) stabileste obligatia informarii salariatului, inaintea angajarii, privitor
la salariul de baza, modificarea acestuia putandu-se face doar prin act aditional. Prevederea
stabileste astfel caracterul de element esential al Contractului individual de munca pentru
salariul de baza.

- Art. 53, alin. 1 prevede stabilirea indemnizatiei pe durata reducerii sau intreruperii
temporare a activitatii ca procent din salariul de baza.

- Art. 123 alin. 2 stabileste raportarea sporului pentru munca suplimentara la salariul de
baza.

- Art. 126 lit. b) prevedere stabilirea sporului pentru munca prestata in timpul noptii prin
raportare la salariul de baza.

- Art. 142 alin. 2 prevede stabilirea sporului pentru munca prestata in zilele de sarbatoare
legala prin raportare la salariul de baza.

- Art. 150, alin. 1 stabileste salariul de baza ca unul dintre reperele minime obligatorii
pentru indemnizatia de concediu.

- Art. 164 prevedere existenta salariul de baza minim brut pe tara, instituind astfel o limita
minima obligatorie pentru stabilirea salariilor de baza. Avand in vedere natura juridica a
salariului de baza minim brut pe tara, respectiv caracterul de protectie a veniturilor salariatilor
impotriva scaderii sub un anumit nivel, este evident faptul ca prevederea consacra totodata
salariul de baza ca punct de referinta esential pentru monitorizarea respectarii drepturilor
minime ale salariatilor.

Dupa cum putem constata, salariul de baza este un element de referintad esential in raport
cu care se calculeaza celelalte drepturi salariale, orice afectare a acestuia conducand la
imposibilitatea calculari drepturilor salariale, respectiv la calcularea lor in mod eronat.

2.2.3. Avdnd in vedere cele mentionate anterior considerdm cd se impun urmdtoarele
concluzii:

- Orice angajat are dreptul la un salariul de baza, mentionat in contractul individual de
munca, acesta constituind punctul de referinta pentru calcularea drepturilor salariale;

- Sporurile prevazute in Codul Muncii trebuie raportate (procentual) la salariul de baza.
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2.3 Legea nr. 284/2010

2.3.1. Analiza prevederilor legii 284/2010 trebuie sa fie precedata de un rdspuns adecvat la o
intrebare fundamentala: Prevederile art. 162, alin. 3 din Codul Muncii® instituie o derogare a
sistemului de salarizare a bugetarilor de la principiile generale de salarizare? in speti, este
vorba de o derogare de la principiile ce stabilesc obligatia constructiei salariului pe salariu de
baza si sporuri, respectiv a raportarii sporurilor ca procent din salariul de baza?

Nu impartasim o astfel de interpretare. Vom demonstra in continuare ca chiar daca am
admite o astfel de interpretare principiile in cauza sunt prevazute si in legea speciala, respectiv
n legea nr. 284/2010, aceste principii fiind aplicabile si salariatilor din sectorul bugetar. Ceea ce
inseamna ca legea specialda se mentine in cadrul general al principiilor de dreptul muncii,
previzute in Codul Muncii. Tn acest sens, putem constata urméatoarele:

a) Legea nr. 284/2010 privind sistemul de salarizare in sectorul bugetar respecta
principiile constructiei salariului pe salariu de baza si sporuri, respectiv principiul raportarii
procentuale a sporurilor la salariul de baza, neabatandu-se de la cadrul legislativ al dreptului
muncii. Art. 5, lit. b) prevede in mod distinct salariul de baza ca element central al sistemului de
salarizare®®. Art. 9, alin. 2 confirma rolul salariului de baz3, completandu-I cu cel al sporurilor si a
restului elementelor de salarizare;® totodat3, putem observa ca acest articol confirma existenta
unui sistem de salarizare, bazat pe principii de functionare care includ si raportul dintre salariul
de baza si sporuri.

b) Sectiunea 3 a capitolului nr. lll, Sporuri, consacra raportarea procentuald a sporurilor
la salariul de baza, aceasta reiesind cu claritate atat din modalitatea concreta in care legiuitorul
raporteaza diferitele sporuri la salariile de bazs® cat si din modalitatea de limitare a
cuantumului sporurilor.?’
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Daca vom considera ca legea nr. 284/2010 are caracterul de lege organica® atunci este

evident faptul ca nu se poate deroga de la prevederile ei prin acte normative inferioare.

8 (3)Sistemul de salarizare a personalului din autoritdtile si institutiile publice finantate integral sau in majoritate de
la bugetul de stat, bugetul asigurdrilor sociale de stat, bugetele locale si bugetele fondurilor speciale se stabileste
prin lege, cu consultarea organizatiilor sindicale reprezentative.

8 Legea nr. 284, art. 5, lit. b)stabilirea salariilor de bazd, a soldelor functiilor de bazd/salariilor functiilor de bazd si a
indemnizatiilor lunare de incadrare, ca principal element al cdstigului salarial (s.n.).

& Legea nr. 284, art. 9, alin. (2) Sistemul de salarizare cuprinde salariile de bazd, soldele/salariile de functie si
indemnizatiile lunare de incadrare, sporurile, premiile, stimulentele si alte drepturi in bani si in naturd,
corespunzdtoare fiecdrei categorii de personal din sectorul bugetar.

¥ Articolele 17 (sporul de noapte de 25%) si 19 din Legea nr. 284/2010.

¥ Art. 22, alin. 1 si 2 din Legea nr. 284/2010.

% Un prim punct de vedere: Legea nr. 284/2010 a fost adoptatd in regim de lege organicd si prin angajarea
rdspunderii Guvernului in fata Camerei Deputatilor si a Senatului, potrivit art.114 alin.(1) din Constitutia Romdniei,
republicatd, in considerarea Deciziilor Curtii Constitutionale nr.548/2008 si 786/2009, se apreciazd cd, prin obiectul
sdau de reglementare, se incadreazad n categoria legilor ordinare.
(http://www.avocatnet.ro/content/forum%7CdisplayTopicPage/topiclD _409073/Legea-284-2010-lege-

organica.html )
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In concluzie: intregul cadru general al legislatiei aplicabild salariatilor bugetari consacrd
dreptul angajatului la un salariul de bazd (excluzénd posibilitatea a doud salarii de bazd) si la
cuantificarea procentuald a sporurilor, respectiv la raportarea acestora la salariul de bazd.

2.3.2. Poate deroga legiuitorul de la principiile generale de salarizare?

n principiu da, nsd doar indeplinind o conditie esentiald: prin acte normative de acelasi
nivel juridic cu actul normativ care constituie sediul materiei pentru aceste principii, Codul
Muncii. Tn acest sens, avem in vedere caracterul de lege organizd a Codului Muncii. Asa cum am
indicat anterior, modificarea caracterului juridic al salariului de baza si a sporurilor la salariul de
baza a fost facuta printr-o ordonanta de urgenta (OUG nr. 1/2010). Or, in conformitate cu
prevederile art. 115, alin. 1 din Constitutie, Guvernul poate fi abilitat sa emita ordonante de
urgenta doar in domeniile care nu fac obiectul legilor organice. Ceea ce inseamna ca nu este
vorba de o norma de derogare, ci de un conflict intre prevederile unei legi organice si cele ale
unui act normativ

Mai mult decat atat, alin. 6 al art. 115 din Constitutie® interzice in mod expres orice
modificare prin OUG a drepturilor si libertatilor prevazute in Constitutie. Or, dreptul la munca si
la protectia sociald a muncii (art. 41) face parte din drepturile constitutionale.

3. Drepturile legale de care sunt lipsiti salariatii bugetari in actualele conditii
3.1. Dreptul de a beneficia de prevederile legale aplicabile salariului minim pe
economie, respectiv la protectia sociala specifica acestuia

Forma de interpretare si aplicare a prevederilor legale a condus la aparitia a doua salarii
de baza:

» ,Salariul de baza cu unele sporuri incluse” (,noul salariu de baza”) — este utilizat in
calculul incadrarii salariatului peste salariul de baza minim brut pe economie. Cu alte cuvinte,
pentru a verifica daca un angajat este salarizat peste salariul de baza minim brut pe economie
este luat In considerare salariul de baza cu sporurile incluse, in conditiile in care este obligatorie
raportarea salariului de baza (fara sporuri incluse) la salariul minim brut pe economie, in
conformitate cu prevederile art. 164 alin. 2 din Codul Muncii.*®

» ,Salariul de baza fara sporurile incluse” (,vechiul salariu de bazad”) este cel la care se
raporteazd, procentual, sporurile neincluse in salariul de bazd propriu-zis. In multe cazuri acest
,salariu de baza” este situat sub nivelul salariului minim brut pe economie, ceea ce-i anuleaza
caracterul de salariul de baza.

8 (6) Ordonantele de urgentd nu pot fi adoptate in domeniul legilor constitutionale, nu pot afecta regimul

institutiilor fundamentale ale statului, drepturile, libertdtile si indatoririle prevdzute de Constitutie, drepturile
electorale si nu pot viza mdsuri de trecere silitd a unor bunuri in proprietate publica.

% (2) Angajatorul nu poate negocia si stabili salarii de bazd prin contractul individual de muncd sub salariul de bazd
minim brut orar pe tard.
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3.2. Dreptul de a beneficia de cresterea salariului de bazd propriu-zis si de efectele
acesteia

Raportarea sporurilor la ,vechiul salariul de baza” a condus la ruperea relatiei legale
dintre sporuri si salariul de baza, cresterea salariului de baza propriu-zis fiind lipsita de efectele
firesti asupra salariului brut.

4. Modificarea sistemului de salarizare aplicabil sectorului bugetar
4.1. Abaterea de la principiile juridice ale salarizarii: actele normative care interzic
raportarea procentuald a sporurilor la salariul de baza actual
4.1.1. Discutii privind prevederile legale aplicabile

La acest moment, cea mai mare parte a elementelor de salarizare in sistemul bugetar
este stabilita conform salariilor existente in anul 2009, nefiind aplicabile prevederile Legii
284/2010. Principala problema o ridica faptul prevederile Legii 284/2010 privind sporurile nu
sunt aplicabile (este prorogatad aplicarea acestor prevederi), sporurile fiind stabilite sub forma
unui cuantum la nivelul prevazut de legislatia din 2009. Izvorul juridic al acestei situatii 1l
constituie urmatoarele acte normative: OUG 1/2010, Legea 285/2010, Legea 283/2011, OUG
84/2012, OUG 103/2013 si OUG 83/2014.

4.1.1.1. Actele normative care interzic expres raportarea procentuald a sporurilor la salariul de
baza actual

Pentru evidentierea prevederilor legale care au condus la nerespectarea principiilor de
dreptul muncii in sectorul bugetar procedam in continuare la indicarea, in extenso, a celor mai
importante dintre ele:

> Art. 11, alin. 1 din OUG 37/2008 (pct. 2.11 din Legea nr. 283/2011) ,,/n anul 2012,
indemnizatiile, compensatiile, sporurile, majordrile salariilor de bazd si alte drepturi acordate
potrivit actelor normative in vigoare se stabilesc fard a lua in calcul drepturile incluse in salariul
de bazd conform prevederilor art. 14 din Legea nr. 285/2010 si ale art. 10 din prezenta
ordonantd de urgenta.”

» Art. 1 din OUG 19/2012:

(1)Cuantumul brut al salariilor de bazd/soldelor functiei de bazd/salariilor functiei de
bazd/indemnizatiilor de incadrare de care beneficiazd personalul pldtit din fonduri publice se
majoreazd in doud etape, astfel:

a)cu 8%, incepdnd cu data de 1 iunie 2012, fata de nivelul acordat pentru luna mai 2012;
b)cu 7,4%, incepénd cu data de 1 decembrie 2012, fatd de nivelul acordat pentru luna
noiembrie 2012.

(2)Cuantumul sporurilor, indemnizatiilor, compensatiilor si al celorlalte elemente ale

sistemului de salarizare care fac parte, potrivit legii, din salariul brut, solda lunard brutd/salariul
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lunar brut, indemnizatia brutd de incadrare, de care beneficiazd personalul pldatit din fonduri
publice, se majoreazd potrivit alin. (1), in mdsura in care personalul isi desfdsoard activitatea in
aceleasi conditii.(s.n.)

> Art. 1 din OUG 84/2012: in anul 2013 se mentin in platd la nivelul acordat pentru luna
decembrie 2012 drepturile prevdzute la art. 1 si art. 3-5 din Ordonanta de urgentd a Guvernului
nr. 19/2012 privind aprobarea unor mdsuri pentru recuperarea reducerilor salariale, aprobatd cu
modlificdri prin Legea nr. 182/2012.

> Art. 3 din OUG 103/2013: Iin anul 2014, indemnizatiile, compensatiile, sporurile,
majordrile salariilor de bazd prin acordarea de clase de salarizare suplimentare si alte drepturi
acordate potrivit actelor normative in vigoare se stabilesc fdrd a lua Tn calcul drepturile incluse in
salariul de bazd conform prevederilor art. 14 din Legea nr. 285/2010 privind salarizarea in anul
2011 a personalului plétit din fonduri publice si ale art. 10 al art. Il din Ordonanta de urgentd a
Guvernului nr. 80/2010 pentru completarea art. 11 din Ordonanta de urgentd a Guvernului nr.
37/2008 privind reglementarea unor mdsuri financiare in domeniul bugetar, precum si pentru
instituirea altor mdsuri financiare in domeniul bugetar, aprobatd cu modificdri si completdri prin
Legea nr. 283/2011.

> Art. 3 din OUG 83/2014: in anul 2015, indemnizatiile, compensatiile, sporurile, majordrile
salariilor de bazd prin acordarea de clase de salarizare suplimentare si alte drepturi acordate
potrivit actelor normative in vigoare se stabilesc fard a lua in calcul drepturile incluse in salariul
de bazd conform prevederilor art. 14 din Legea nr. 285/2010 privind salarizarea in anul 2011 a
personalului pldtit din fonduri publice si art. 10 al art. Il din Ordonanta de urgentd a Guvernului
nr. 80/2010 pentru completarea art. 11 din Ordonanta de urgentd a Guvernului nr. 37/2008
privind reglementarea unor mdsuri financiare in domeniul bugetar, precum si pentru instituirea
altor mdsuri financiare in domeniul bugetar, aprobatd cu modificdri si completdri prin Legea nr.
283/2011.

Din prezentarea acestor acte normative putem constata urmatoarele:

- existenta unor prevederi exprese privind neraportarea sporurilor la salariul de baza;
- faptul cd OUG nr. 1/2010 si Legea 285/2010 nu fac parte dintre aceste prevederi.

4.1.1.2. Amdnarea aplicdrii prevederilor legii 284/2010 inseamnd si amdnarea aplicdrii
principiilor de salarizare stabilite in cadrul ei?

Raspunsul pozitiv la aceasta intrebare echivaleaza cu a admite ca este posibila existenta
unui sistem de salarizare in absenta unor principii care sa-i stabileasca modalitatea de
functionare si sensul de interpretare a prevederilor sale, ceea ce este absurd. Exista o
alternativa la aceasta interpretare, care ocoleste problema sesizata anterior: prorogarea
abrogadrii principiilor de salarizare valabile in anul 2009. Desi art. 48 alin. 1 pct. 17 din Legea nr.
330/2009 abroga Ordonanta de Urgenta nr. 115/2004 (aprobata prin Legea nr. 125/2005), cu
modificarile si completarile ulterioare (in continuare OUG nr. 115/2004) (cu exceptia unor
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articole), aceasta abrogare este anulata partial, in ceea ce priveste anumite aspecte (inclusiv
cele care fac obiectul prezentului articol) de prevederile OUG nr. 1/2010 art. 5 lit. (b).

Dupa cum putem constata, sporurile care nu se introduc in salariul de baza se acorda in
aceleasi cuantumuri de la 31 decembrie 2009. Ceea ce inseamna ca suntem in situatia Tn care
abrogarea prevederilor legale valabile in anul 2009 este prorogata (in ceea ce priveste anumite
aspecte)” pan3 la momentul aplicdrii Legii 284/2010. Cu alte cuvinte, prorogarea intrarii in
vigoare a Legii 284/2010 determina in mod implicit si pe o perioada echivalenta prorogarea
abrogarii°> OUG nr. 115/2004.

4.1.1.3. Dacd rdspunsul la intrebarea anterioard este DA, atunci suntem in situatia unei norme
de trimitere la legislatia aplicabild in anul 2009

Daca admitem ca aplicarea legii nr. 284/2010 este prorogata si in ceea ce priveste
aplicarea principiilor ei si daca admitem ca nu poate exista un sistem de salarizare fara principii
care sa-i stabileasca regulile de aplicare si de interpretare, atunci suntem in situatia prorogarii
abrogarii prevederilor legale aplicabile Tn anul 2009. Ceea ce impune analiza principiilor de
salarizare Tn sectorul bugetar, in vigoare la acea data.

5. Modificarea sistemului de salarizare aplicabil sectorului bugetar: erori de
interpretare

5.1. Semnificatia formulei ,,cuantumul sporurilor”

Tn ceea ce priveste tema acestui articol, respectiv obligatia raportarii procentuale a
sporurilor la salariul de baza, principala problema o constituie modalitatea de interpretare a
termenului cuantum. Tn acest sens, sunt posibile doud interpretdri:

a) Prin cuantum se intelege suma ce se acorda salariatului in 2009 prin raportarea sporului
la salariul de baza din anul 2009. Este intelesul pe care i I-au dat institutiile statului in aplicarea
prevederilor legale atat in cazul sporurilor ce fac parte din salariul de baza cat si a celor ce nu fac
parte din salariul de baza. Daca vom considera aceasta interpretare ca fiind corecta atat in cazul
sporurilor introduse n salariul de baza cat si in acela al sporurilor care constituie o parte
separata a salariului de baza consecinta o constituie suspendarea implicita a sistemului de
salarizare general aplicabil, inclusiv sectorului bugetar.

b) Tn cazul sporurilor ce nu fac parte din salariul de baz§ prin cuantum se intelege valoarea
procentuald a sporului (valabila Tn anul 2009) care se raporteaza la salariul de baza actual. Este
interpretarea pe care o sustinem, demonstrand totodata ca aceasta interpretare este coerenta
cu principiile de drept aplicabile legislatiei muncii in materie.

o Mentionam ca pentru tema acestui articol, respectiv sporul de noapte, exista doua posibilitati alternative: fie
consideram ca Legea 284/2010 este aplicabild in ceea ce priveste sporul de noapte fie este prorogata abrogarea
OUG nr. 115/2004.

2 UG 115/2004 a fost in principiu abrogat3 de Legea 330/2009.

93



Unele forme de discriminare ale salariatilor din sdndtate; aborddri conceptuale si solutii juridice
Ghid de bune practici

Suplimentar fata de interpretarea sistematica a prevederilor legale, consideram ca Tnsusi
formularea textului de lege in discutie legitimeaza aceasta interpretare. Astfel, lit. b) a art. 5 din
OUG 1/2010 prevede: sporurile...se acordd in aceleasi cuantumuri de la 31 decembrie 2009.
Dupa cum putem observa, subiectul 1l constituie marimea sporurilor si nu rezultatul aplicarii
acestora asupra salariilor de baza. Singura formula de cuantificare a sporurilor valabila in anul
2009 este cea procentualda. Vom demonstra in continuare faptul ca legea cadru privind
salarizarea in sectorul bugetar aplicabild la momentul publicdrii OUG 1/2010, respectiv legea
330/2009, in ceea ce priveste sporurile ce nu fac parte din salariul de baza prin expresia
cuantumul sporurilor consacra cuantificarea procentuald a acestora, respectiv aplicarea lor
procentuala la salariul de baza.

5.1.1. Legea 330/2009

Tn principiu, putem considera c3 izvorul interpretarilor eronate ce au condus la anularea
unor principii fundamentale de salarizare in sectorul bugetar il constituie lega 330/2009. Se
considera ca aceasta lege opereaza doua modificari fundamentale:

» Introducerea unor sporuri in salariul de baza;
» Acordarea sporurilor ca suma fixa, raportat la sumele rezultate din aplicarea
procentuald a acestora la valoarea si salarizarea din anul 2009.

Daca prima modificare o acceptam (sub beneficiul de inventar), cu a doua modificare nu
suntem de acord, aceasta nefiind coerentd cu prevederile legale. Astfel, textul legal care
constituie izvorul de drept in domeniu este art. 30, alin. 5, lit. b) ,,sporurile prevdzute in anexele
la prezenta lege rdmase in afara salariului de bazd, soldei functiei de bazd sau, dupd caz,
indemnizatiei lunare de incadrare se vor acorda intr-un cuantum care sd conducd la o valoare
egald cu suma calculatd pentru luna decembrie 2009”. Dupa cum putem observa, prin cuantum
se intelege valoarea procentuald, legea stabilind ca valoarea procentualda a sporurilor
(cuantumul lor) se stabileste astfel incat rezultatul aplicarii sporurilor sa fie identic cu cuantumul
net al acestora din 2009. Consideram ca acesta este punctul de pornire pentru interpretarile
eronate acordate expresiei cuantumul sporurilor, ratandu-se interpretarea unitara pe care legea
330/2009 o da acestei expresii. Vom indica mai jos argumente suplimentare in favoarea
interpretarii pe care-o sustinem.

Legea 330/2009 consacra interpretarea formule cuantumul sporurilor ca forma de
exprimare/cuantificare procentuald a acestora.

» Art. 30, alin. 5, lit. b) sporurile prevdzute in anexele la prezenta lege rdmase in afara
salariului de bazd, soldei functiei de bazd sau, dupd caz, indemnizatiei lunare de incadrare se vor
acorda intr-un cuantum care sd conducd la o valoare egald cu suma calculatd pentru luna
decembrie 2009. Dupa cum am ardtat anterior, prin cuantum se intelege valoarea procentuala,
legea stabilind ca valoarea procentuala a sporurilor (cuantumul lor) se stabileste astfel incat
rezultatul aplicarii sporurilor sa fie identic cu cuantumul net al acestora din 2009. Cu alte
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cuvinte, este vorba de o obligatie de rezultat, care prevede calcularea sporurilor astfel incat
aplicarea lor procentuala la salariul de baza sa conduca la o valoare egala cu suma calculata
pentru luna decembrie 2009 si nu de o modificare a modului de exprimare a sporurilor,
respectiv in procente aplicabile la salariul de baza. Acest inteles rezulta si din interpretarea
sistematica a textului de lege:
> In Nota la Anexa nr. I1.2 din lege, la pct. 1, lit. b) gdsim urmatorul text ,,... stabilite de
Ministerul Sdndtdatii, cuantumul sporului este de 50-100% din salariul de bazd.”(s.n.).
» Anexa nr. I.8, art. Il, pct. 1 Persoanele salarizate conform prezentei anexe beneficiazd si
de urmatoarele categorii de sporuri:
- sporul pentru activitate desfdsuratd in zone izolate, in cuantum de pénad la 20%;
- sporul pentru conditii periculoase sau vatdmadtoare, in cuantum de pdnd la 15%.(s.n.).
- Anexa nr. lll, sectiunea Ill — Sporuri, art. 10, lit. b) ,,...cuantumul sporului este de 50-100%
din salariul de baza” (s.n.)
» ..si enumerarea acestor exemple poate continua.

Toate aceste exemple dovedesc fara tagada ca prin cuantumul sporurilor legiuitorul
intelege exprimarea lor procentuala si raportarea lor la salariul de baza.

Subliniem faptul ca pentru sectorul sanitar existda un argument suplimentar: in baza
prevederilor legii nr. 330/2009 a fost elaborat Regulamentul de sporuri, ca anexa la Ordinul
Ministerului Sanatatii nr. 547/26 mai 2010. Toate sporurile din Regulamentul de sporuri sunt
exprimate procentual, ele raportandu-se la salariul de baza. Trebuie remarcat faptul ca acest
Ordin a fost publicat in Monitorul Oficial posterior publicarii OUG 1/2010, contribuind astfel la
sublinierea sensului pe care trebuie sa-l aiba sporurile, respectiv la faptul ca acestea se exprima
procentual si se raporteaza la salariul de baza.

5.1.2. OUG nr. 1/2010
Al doilea izvor (in ordinea cronologica a aparitiei) al interpretarii eronate a modului de
calcul al sporurilor 1l constituie OUG nr. 1/2010, in special prevederile art. 5 din aceasta:

Art. 5 (1)incepénd cu luna ianuarie 2010, personalul aflat in functie la 31 decembrie
2009 isi pdstreazd salariul, solda sau, dupd caz, indemnizatia lunard de incadrare
brut/brutd avute la aceastd datd, fdard a fi afectate de mdsurile de reducere a
cheltuielilor de personal din luna decembrie 2009 prevdzute la art. 10 din Legea nr.
329/2009, care se calculeazd dupd cum urmeazd:

a)la salariul de bazd, solda/salariul functiei de bazd sau, dupd caz, indemnizatia
lunard de incadrare corespunzdatoare functiilor avute la data de 31 decembrie 2009
se adaugd cuantumul sporurilor si indemnizatiilor care se introduc in
acesta/aceasta, prevdzute in notele la anexele la Legea-cadru nr. 330/2009, numai
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personalului care a beneficiat de acestea, in mdsura in care isi desfdsoard activitatea
in aceleasi conditii;

b)sporurile, indemnizatiile si alte drepturi salariale prevdzute in anexele la Legea-
cadru nr. 330/2009 care nu se introduc in salariul de bazd, solda/salariul functiei de
bazd sau, dupd caz, indemnizatia lunard de incadrare se acordd in aceleasi
cuantumuri de la 31 decembrie 2009, numai personalului care a beneficiat de
acestea, In mdsura in care isi desfdsoard activitatea in aceleasi conditii, cu
respectarea prevederilor art. 23 din Legea-cadru nr. 330/2009. (s.n.)

Textul de lege care constituie izvorul juridic in materie 1l constituie articolul anterior
amintit. Analiza acestui articol ne arata faptul ca legiuitorul foloseste expresia cuantumul
sporurilor in doua sensuri diferite:

a) Pentru a se referi la sporurile introduse in salariul de baza (art. 5, alin. 1, lit. a). Trebuie
sa observam faptul ca formula textului de lege este: ,/la salariul de bazd se adaugd ... cuantumul
sporurilor si indemnizatiilor care se introduc in acesta..., prevdzute in notele la anexele la Legea-
cadru nr. 330/2009...”. Ceea ce insemna ca este vorba ih mod evident de o norma de trimitere la
legea 330/2009, in functie de care se stabileste sensul acestei expresii. Legea 330/2009
utilizeaza doua formule de exprimare in domeniu:

> 1n salariul de bazd , sunt cuprinse salariul de merit, sporul de confidentialitate, sporul
de stabilitate, sporul de dispozitiv, cuantumul lunar al primelor de stabilitate, sporul
de vechime in muncd”. Aceasta forma apare in toate locurile in care este mentionata
introducerea sporurilor in salariul de baza®®, respectiv in toate ,notele la anexele la
Legea-cadru nr. 330/2009”. Dupa cum putem observa, legiuitorul foloseste termenul
cuantum doar atunci cand se refera la primele de stabilitate, pentru sporuri folosind
termenul consacrat de sporuri, respectiv la cuantumuri ale diferitelor salarii. Ceea ce
inseamna ca acesta este domeniul de referintda si pentru expresia cuantumul
sporurilor din art. 5, alin. 1, lit. a) din OUG 1/2010.

» Cuantum net — atunci cand se refera la cuantumul net al salariilor (de bazad) si
indemnizatiilor, stabilite prin raportare la coeficientii de ierarhizare (alin.3 al art. 4 din
Anexa nr. V; Anexa nr. V.3, sectiunea A, art. 1, alin. 3 etc.).

» Dupd cum putem observa, in fiecare dintre cazuri legiuitorul cAnd se refera la salariul de baza
utilizeaza expresia cuantum indicand sume si nu procente, respectiv mentinand termenul
sporuri. Ceea ce inseamna ca acesta trebuie sa fie si intelesul acestui termen din prevederea
legala conexa — OUG 1/2010.

b) Pentru a se referi la sporurile care nu sunt introduse in salariul de baza (art. 5, alin. 1,
lit. b) utilizeaza formula cuantumul sporurilor referindu-se la exprimarea procentuala a acestora
(a se vedea argumentatia de la punctul din acest material privitor la Legea nr. 330/2009)

% Anexa nr. 1.2, punctul 1 al Notei la art. Il; nota la Anexa nr. 1.2 etc.
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Tn consecintd, interpretarea expresiei cuantum din OUG nr. 1/2010 se face diferit in
functie de domeniul de legiferare astfel:

-Lit. @) din alin. 1 al art. 5 — prin cuantumul sporurilor se intelege o suma fixa, doar in ceea
ce priveste sporurile introduse in salariul de baza (ca rezultatul aplicarii sporurilor, exprimate
procentual, la salariul de baza).

-Lit. b) din alin. 1 al art. 5 — prin cuantumul sporurilor se intelege exprimarea procentuala
a sporurilor care nu sunt introduse in salariul de baza. Ceea ce inseamna ca si interpretarea
corectd a OUG 1/2010 este in sensul mentinerii sistemului de salarizare bazat pe salariul de
baza (cu unele sporuri incluse, conform prevederilor Legii nr. 330/2009) si sporurile la salariul
de baza exprimate procentual.

5.1.2.1. Abrogarea si respingerea OUG 1/2010. Efecte

a) Abrogarea si respingerea OUG 1/2010 are ca efect si anularea celor doud modalitati de
intelegere ale expresiei cuantumul sporurilor, in vigoare fiind la aceasta data doar intelesul
consacrat de legea 284/2010. Daca avem in vedere faptul ca legea nr. 285/2010 preia implicit
prevederile OUG nr. 1/2010 in materie (care, la randul lor, au ca baza prevederile legii 330/2009
— si ea abrogata de Legea nr. 284/2010), asa cum am aratat anterior, atunci este evident ca
aceste prevederi trebuie interpretate in sensul consacrat de Legea nr. 284/2010.

b) Abrogarea OUG nr. 1/2010 produce efecte doar pentru viitor. Totusi, se ridica problema
in ce masura prevederile ei sunt in continuare aplicabile.

c) OUG nr. 1/2010 a fost respinsd de Legea 30/2012. Tn acest context, se ridicd problema
consecintelor acestei respingeri.

5.1.3. Legea nr. 285/2010

Obiectul principal al acestei legi il constituie cresterea salariilor cu 15%, ca masura
reparatorie (partial) a reducerii anterioare a acestora cu 25%. in cuprinsul legii sunt mentionate
modalitatile efective de implementare a acestor reparatii: cresterea salariilor de baza cu 15% (si
a sporurilor incluse in salariile de bazad) si cresterea sporurilor cu 15%.

in domeniul sporurilor si a modalitatii de calcul si acordare a acestora Legea nr.
285/2010 contine doud texte de referinta:

a) art. 1, alin. 2: ,lncepand cu 1 ianuarie 2011, cuantumul sporurilor,
indemnizatiilor, compensatiilor si al celorlalte elemente ale sistemului de salarizare care fac
parte, potrivit legii, din salariul brut, solda lunara bruta/salariul lunar brut, indemnizatia
bruta de incadrare, astfel cum au fost acordate personalului platit din fonduri publice pentru
luna octombrie 2010, se majoreaza cu 15%, in masura in care personalul isi desfdsoard
activitatea in aceleasi conditii. (s.n.). Observam ca subiectul acestei reglementari il constituie
cuantumul sporurilor incluse in salariul de bazd, care contineau deja, in baza legii nr.
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330/2009, exprimarea in sume, ca parti ale salariului de baza. Cu alte cuvinte, legiuitorul a
facut urmatorii pasi procedurali:
» a inclus unele sporuri in salariul de baza, acestea devenind parte integranta a
salariului de baza (insa o parte identificabila atat prin legea 330/2009 cat si prin
legea nr. 285/2010);
» a identificat partea din salariul de baza care reprezinta sporurile introduse in
acesta cu formula cuantumul sporurilor; cu alte cuvinte, in contextul acestei legi
legiuitorul foloseste intr-un sens special expresia cuantumul sporurilor, referindu-se
de fapt la o parte a salariului de baza.
De retinut faptul ca chiar si in acest caz, formula cuantumul sporurilor nu consacra de fapt
exprimarea sporurilor in sume fixe in loc de exprimarea lor procentuala.

b) Art. 5, alin. 2: ,In anul 2011, indemnizatiile, compensatiile, sporurile, primele,
ajutoarele, pldtile compensatorii, compensatiile lunare pentru chirie si alte drepturi acordate
potrivit actelor normative in vigoare se stabilesc in raport cu nivelul bazei de calcul al acestora
pentru luna octombrie 2010, majorat cu 15%”(s.n.). Dupd cum putem constata, in privinta
sporurilor care nu au fost incluse Tn salariul de baza textul de lege prevede urmatoarele:

> O norma de trimitere la OUG 1/2010, actul normativ aplicabil in materia modului
de calcul a sporurilor in intervalul ianuarie — octombrie 2010. Ceea ce inseamna ca
modul de calcul al sporurilor prevazut de OUG 1/2010 devine modul de calcul al
sporurilor prevazut de legea nr. 285/2010. Am aratat anterior si vom demonstra fara
tagada in continuare ca modalitatea de calcul a sporurilor ce nu fac parte din salariul de
baza o constituie cuantificarea lor procentuala, respectiv raportarea lor procentuala la
salariul de baza.

»  Majorarea sporurilor cu 15%.

5.1.4. OUG 19/2012**

Situatia este identica si in cazul acestui act normativ, fapt reflectat de prevederile art. 1, alin.
(2)Cuantumul sporurilor, indemnizatiilor, compensatiilor si al celorlalte elemente ale sistemului
de salarizare care fac parte, potrivit legii, din salariul brut, solda lunara brutd/salariul lunar
brut, indemnizatia brutd de incadrare, de care beneficiazd personalul plétit din fonduri publice,
se majoreazad potrivit alin. (1), in mdsura in care personalul Tsi desfdsoard activitatea in aceleasi
conditii.(s.n.)

5.2. Sensul formulei cuantumul sporurilor in legislatia muncii aplicabild in acest
moment

n principiu, distorsiunile apdrute in salarizarea angajatilor bugetari au ca izvor prevederile
OUG 1/2010 si Legea 285/2010. Deoarece legea cadru care stabilea salarizarea in sectorul

o Ordonanta de Urgenta nr. 19/2012 privind aprobarea unor masuri pentru recuperarea reducerilor salariale.
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bugetar la acel moment era legea nr. 330/2009, consacrand si intelesul unor termeni, ne-am
raportat mai intai la ea. Tnsd, dupd cum vom demonstra, incepand din anul 2010 legea care
stabileste principiile de salarizare si sensul unor termeni este Legea nr. 284/2010, ea facand
obiectul unei abordari separate. Mai mult decat atat, legislatia salarizarii personalului bugetar
este guvernata de principiile stabilite prin legea organica in domeniu, respectiv Codul Muncii.

5.2.1 Codul Muncii
Folosirea termenului cuantum nu consacra, prin ea insasi, interpretarea ei ca suma,
excluzdnd-o pe cea procentuald. Tn acest sens, trebuie retinut faptul ci la art. 34, alin. 3 din

”n 2
|

Codul Muncii este folosita formula ,,...salariul, sporurile si cuantumul acestora...” in contextul in
care forma de cuantificare a sporurilor in cadrul acestui act normativ este in mod invariabil cea
procentuala. Sensul acestui termen este determinat de fiecare data in functie de contextul in
care apare, utilizarea lui alaturi de sporuri dandu-i evident sensul de inteles procentual al

acestora.

5.2.2 Legea nr. 284/2010°°

Legea 284/2010 consacra interpretarea formule cuantumul sporurilor ca forma de
exprimare/cuantificare procentuald a acestora. In acest sens, sunt relevante urmatoarele
exemple:

- Anexa nr. |, Capitolul Il, SECTIUNEA 11: K. Administratia publica sanitar-veterinara si
pentru siguranta alimentelor, pct. Il, lit. a, paragraful nr. 8: Cuantumul sporurilor se
aprobd..., in conditiile in care anterior referirea este la sporuri exprimate procentual.

- Sectiuneal, art. 2, alin. 1, litera c) este utilizata formula ,,...sprijin lunar la salarizare in

4

cuantum de 65 % din salariile de bazd...” iar la punctul 2) ... un sprijin lunar la
salarizare in cuantum de 80 % din salariul de baza...
- Art. 7, alin. 1, litera b) ,,...stabilite de Ministerul Sanatdtii, cuantumul sporului este de
45-85 % din salariul de bazd.”
in acelasi timp, retinem c3 in momentul in care se raporteazd la sume legiuitorul utilizeaza

formula cuantum net.

6. Eliminarea raportari procentuale a sporurilor la salariul de baza conduce la
discriminare

Locurile de munca inregistreaza diferite particularitati in privinta nivelului de salarizare,
care nu tin de cadrul legal al salarizarii insa exercita o influenta asupra salarizarii angajatilor. Cel
mai evident exemplu este cel al unitatilor sanitare publice, in cadrul carora salarizarea depinde

* Chiar dac Legea nr. 284/2010 este posterioara aparitiei OUG 1/2010, putem considera cd ea stabileste
interpretarea aplicabila expresiei cuantumul sporurilor, mai ales in conditiile Tn care se inscrie in cadrul trasat deja
de Codul Muncii.
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de o variabila suplimentara: nivelul veniturilor realizate de spitalele publice prin contractele cu
Casele Judetene de Asigurari Sociale de Sanatate. Datorita fluctuatiilor acestei variabile exista
numeroase situatii in care nivelul de salarizare al tuturor salariatilor dintr-o unitate sanitara nu
era situat, in anul 2009, la maximul grilei de salarizare (pentru salariatii care aveau evaluarile la
foarte bine) pe motiv de deficit financiar. Practica interpretarii prevederilor legale in sensul
mentinerii salariilor din anul 2009 pana in prezent a generat perpetuarea unei situatii cu un
profund caracter de discriminare intre salariatii unitatilor sanitare afectate de un nivel redus al
veniturilor si salariatii unitatilor sanitare care nu au avut o astfel de problema.

6.1. Legiuitorul a admis faptul ca aplicarea acestei interpretdri conduce la discriminare

Recunoasterea discriminarii derivata din interpretarea cadrului legislativ mai sus amintit
in sensul eliminarii raportarii procentuale a sporurilor la salariul de baza a fost realizata de
legiuitor prin intermediul Legii nr. 71/2015.%° Adoptarea acestui act normativ consideram ca are
de facto efectul retroactivarii prevederilor sale in sensul obligatiei de recunoastere a
discriminadrilor introduse prin intermediul legislatiei Tn discutiei si a repararii salariatilor pentru
daunele suferite.

Privitor la tema in discutie, respectiv obligatia raportarii sporurilor la salariul de baza,
efectul principal al Legii nr. 71/2015 il constituie consacrarea legala a efectelor negative,
inadmisibile in contextul cadrului juridic general, a interpretarii adverse, constituind un
argument in favoarea interpretarii pe care o oferim in cadrul acestui articol.

6.2. Cateva consecinte ale admiterii interpretdrii alternative

Daca am admite derogarea de la principiile generale ce guverneaza salarizarea am fi in
situatia admiterii unei discriminari evidente a salariatilor din sectorul bugetar fata de restul
salariatilor. Tn spet3d considerdm relevantd decizia unei instante din Romania care trimite la
normele europene in domeniu:

Curtea Europeand a Drepturilor Omului, legat de aplicarea art. 14 privind
interzicerea discrimindrii, a apreciat cd diferenta de tratament devine discriminare in
sensul acestui articol, atunci cdnd se induc distinctii pe situatii analoage fdrd sa se
bazeze pe o justificare obiectivd si rezonabild. Instanta europeand a decis in mod
constant cd pentru o asemenea incdlcare sd se producd "trebuie stabilit cd
persoanele plasate in situatii analoage si comparabile, in materie, beneficiaza de un
tratament preferential si cd aceastd distinctie nu-si gdseste nicio justificare obiectivd
si rezonabild". In acest sens, Curtea a apreciat, prin jurisprudenta sa, cd statele
contractante dispun de o anumitd marjd de apreciere pentru a determina dacd si in
ce mdsurd diferentele de situatii analoage sau comparabile sunt de naturd sa

96 A~ . TN T .. .. . e u . . a
Problema am abordat-o in articolul O argumentatie juridica privind eliminarea discrimindrilor salariale in sectorul
sanitar din prezentul volum.
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justifice distinctiile de tratament juridic aplicate (CEDO, 18 februarie 1991, Fredin c.
Suediei, par. 60; 23 junie 1993, Hoffman c. Austriei, par. 31, 28 septembrie 1995,
Spadea et Scalambrino c. Italiei). De altfel, in cauza Thlimmenos c. Greciei din 6
aprilie 2000, Curtea a concluzionat cd "dreptul de a nu fi discriminat garantat de
Conventie este incdlcat si atunci cdnd statele trateazd in mod diferit persoane aflate
in situatii analoage, fdrd a oferi justificdri obiective si rezonabile, dar si atunci cdnd
statele omit sd trateze diferit, tot fdrd justificdri obiective si rezonabile, persoane

aflate in situatii diferite, necomparabile™’.

Consideram ca putem vorbi de existenta discriminadrii Tn ambele aspecte mentionate de
Curtea Europeana a Drepturilor Omului:
- Tratarea in mod diferite a situatiilor analoage si comparabile:

» Salariatii din sectorul privat beneficiaza de principiile salariului de baza, respectiv de
cuantificarea procentuala a sporurilor si raportarea acestora la salariul de baza in
constituirea salariului brut, in timp ce salariatilor din sectorul bugetar le este refuzat
acest drept.

» Salariatii din sectorul privat beneficiaza de un singur salariul de baza in raportarea
acestuia la salariul minim brut pe economie, in timp ce salariatilor din sectorul
bugetar le este refuzat acest drept.

- Omiterea tratdrii in mod diferentiat a persoanelor aflate in situatii diferite. Dovada de
netagaduit in acest sens o constituie efectele cresterii salariului minim brut pe economie:
eliminarea diferentelor de studii, vechime etc. dintre categorii intregi de salariati.

7. Cateva aspecte privind practica judiciara

Tinand cont de practica instantelor din Romania in materia discriminarii salariale se naste
urmatoarea intrebare: Aplicarea acestor interpretdri conduce la norme create pe cale judiciara?

Consideram ca nu suntem intr-o astfel de situatie deoarece atat salariile de baza cat si
sporurile, exprimate in procente, sunt prevazute in norme legale. Salariile de baza sunt
evidentiate distinct inclusiv in cadrul contractelor individuale de munca. Sporurile la salariu de
baza sunt acordate in baza prevederilor legale, problema de fond constituind-o acordarea
sporurilor in cuantumul care rezultat din aplicarea prevederilor legale in anul 2009 si nu ca
raportare procentuala la actualul salariu de baza. Exprimarea sporurilor in cuantum fix
dovedeste (suplimentar) faptul ca acestea sunt prevazute inclusiv in cadru prevederilor legale
care proroga aplicarea Legii nr. 284/2010.

% Curtea de Apel Targu-Mures, Sectia comerciald, de contencios administrativ si fiscal, Decizia nr. 1442/R din 16
decembrie 2010
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7.1 Cdteva aspecte juridice suplimentare care sustin necesitatea mentinerii sistemului
de salarizare fundamentat pe salariul de baza si raportarea procentuald a sporurilor la
acesta
a) Modul de calcul al salariilor creeaza incertitudine, salariatii fiind in dificultate de a
cunoaste nivelul salarizarii
Dacda admitem ipoteze elimindrii raportarii sporurilor la salariile de baza suntem in
situatia Tn care angajatii nu cunosc nivelul de recompensa pentru munca depusd, ceea ce
afecteaza natura juridica a contractelor pe considerentul incertitudinii privind contra-prestatia
angajatorului. Tn absenta respectirii principiilor de salarizare previzute de legislatia muncii, mai
ales in cazurile in care modificarile legislative in discutie au survenit ulterior angajarii, este
afectat un element esential al contractelor individuale de munca ale salariatilor bugetari. O
astfel de ipoteza trebuie respinsa in favoarea interpretdrii care contribuie la mentinerea
coerentei principiilor de salarizare.

b) Stabilirea salariilor raportat la locurile de munca nu indeplineste conditiile necesare
pentru a avea caracterul juridic al unui sistem de salarizare.

Specificul salarizarii angajatilor din sectorul bugetar 1l constituie faptul ca salariatii au
garantat un anumit nivel de salarizare, acesta neputand varia in functie de alte variabile.
Raportat la prevederile art. 130 CM, normarea muncii in sectorul bugetar se face in baza normei
de timp, la care se adauga atributiile corespunzatoare fisei postului. Elementele de normare a
muncii constituie singurele variabile ce pot induce variatii ale salariului de bazi. In consecints,
modificarea salariilor in functie de alte variabile, cum ar fi nivelul incasarilor unei unitati
bugetare excede calitatii de salariat bugetar. Situatia este aplicabila unora dintre angajatii
unitatile sanitare publice, carora le-au fost opuse deficitele financiare determinate de realizarea
partiald a contractelor cu Casele Judetene de Asigurari Sociale de Sanatate ca motiv pentru
mentinerea salariilor la un nivel mai mic decat cele ale angajatilor din alte unitati sanitare.

8. Ipoteza absentei regulamentului de sporuri

Aceasta ipoteza ia In considerare abrogarea regulamentului de sporuri valabil pana in anul
2009 inclusiv (OMS nr. 721/2005) si a OMS 547/2010 ca o consecinta a abrogarii Legii 330/2009.
Nu putem fi de acord cu aceasta ipoteza din urmatoarele considerente:

a) Constructia salariului pe cele doua elemente esentiale, salariul de baza si sporurile
raportate (calculate ca procent din) salariul de baza constituie un drept al salariatului
de la care nu se poate deroga. Legea trebui interpretata in sensul de a produce efecte,
existenta unui regulamentului de sporuri fiind o conditie necesara pentru respectarea
legalitatii.

b) Dreptul salariatilor la categoriile de sporuri din regulamentele de sporuri este prevazut
si in legislatia actuala, respectiv in Legea nr. 284/2010.
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c) Avand in vedere contextul juridic general, Regulamentul de sporuri elaborat in baza
legii nr. 330/2009 nu pot fi considerat ca fiind abrogat in mod implicit. Ipoteza
alternativa o constituie prorogarea abrogarii regulamentului de sporuri valabil pana in
anul 2009 inclusiv.

Concluzii

Analiza cadrului normativ al salarizarii bugetarilor a demonstrat faptul ca interpretarea
expresiei cuantumul sporurilor consacrata de prevederile legale in vigoare este cea de
cuantificare procentualda a sporurilor si de raportare a acestora la salariul de baza actual,
salariatii din sanatate avand astfel dreptul la raportarea sporurilor la salariile de baza. Salariul de
baza este un element de referinta esential in raport cu care se calculeaza celelalte drepturi
salariale, orice afectare a acestuia conducand la imposibilitatea calculari drepturilor salariale,
respectiv la calcularea lor in mod eronat. Intregul cadru general al legislatiei aplicabild
salariatilor bugetari consacra dreptul angajatului la un salariul de baza (excluzand posibilitatea a
doua salarii de baza) si la cuantificarea procentuala a sporurilor, respectiv la raportarea acestora
la salariul de baza.
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Discriminare, hartuire sexuala. Exemple de solutionare
sau rezolvari de aparenta?

Ciobanu Georgiana
Romédnia,
georgianailcu@yahoo.com

Abstract

Intr-un context in care notiunile privind discriminarea s-au inserat in expansiunea
societdtilor pe toate palierele, sistemul medical pare a fi oglinda formelor pe care inegalitatea o
poate lua. Si cum cu totii recunoastem puterile mass-mediei in rdspdndirea actualitdtilor si
formarea de trenduri in opinii, in ceea ce priveste discrimindrile din sistemul sanitar, subiect de
presd, dintre toate formele acestora, se regdseste a fi preponderent hdrtuirea sexuald.

Materialul de fatd face o trecere in revistd a unor cazuri de hdrtuire sexuald prezentate in
presa din Romdnia, Anglia si Statele Unite ale Americii, cu implicatiile legislative aferente fiecdrei
tari.

Keywords: sistem sanitar romdnesc, discriminare, hdrtuire sexuald, legislatie privind
discriminarea la locul de munca

Studiul problematicii discriminarii ca fenomen social cu impact semnificativ si in
domeniul sanitar este cu atat mai dificil de realizat cu cat nu exista date statistice concrete
legate de implicatiile si efectele acesteia asupra societatii dar in special asupra angajatilor din
unitatile sanitare romanesti.

Mass media are un rol important in mediatizarea cazurilor de discriminare existente in
sistemul sanitar romanesc, desi problema nu este foarte bine studiata, informatiile fiind destul
de reduse, iar cazurile de buna practica in solutionarea unor situatii discriminatorii nu sunt
foarte puternic mediatizate, fapt ce poate sublinia necesitatea unei mai bune constientizari a
implicatiilor si efectelor asupra personalului sanitar.

Unul dintre cazurile de discriminare solutionate din sistemul romanesc este cel al unei

asistente medicale angajate in Spitalul Municipal Medias, care a acuzat unul din medicii din
cadrul unitatii de hartuire sexuala. Conform declaratiilor managerului unitatii sanitare, medicul
chirurg Bogdan Burghelea, in urma plangerii facute de catre asistenta medicala si depuse la
directiune, s-a efectuat o cercetare disciplinara, prin comisia de cercetare disciplinara si comisia
de eticd. Tn urma anchetei efectuate, s-a constatat ci acuzatiile formulate de citre angajata sunt
reale, ca atare persoana reclamata a fost sanctionata de catre comisia de cercetare disciplinara,
cu o retinere salariala de 10% pentru o perioada de o luna de zile, conform prevederilor codului
muncii. Pe langa adresa de instiintare depusa la conducerea unitatii in care lucreaza, victima
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abuzului a depus si o plangere la Parchetul de pe langa Judecatoria Medias. Ulterior, plangerea
penala a fost trimisa la politie, dupa ce procurorul de caz s-ar fi antepronuntat ca o astfel de
acuzatie e greu de dovedit pentru c3 trebuie probat®.

Implicatiile psihologice ale hartuirii au fost confirmate si de faptul ca victima a avut
nevoie de tratament si consiliere psihologica pentru a putea depdsi traumele declansate si
manifestate chiar si la un an dupa incident.

Declaratia asistentei medicale hartuite sexual scoate la iveald, pe langa agresiunile fizice
declarate anterior, si manifestarile indirecte, prin mijloace electronice de comunicare verbala:
"Totul a inceput in primavara anului trecut atunci cand am primit mai multe SMS-uri din partea
sefului de sectie, cu continut explicit sexual. Au urmat tot felul de sicane de ordin profesional,
dupa ce i-am refuzat in mod categoric avansurile. La un moment dat i-am cerut sotului meu sa
faca o vizita la locul meu de munca, pentru a pune lucrurile la punct. Dorind sa nu dea o prea
mare amploare cazului, acesta nu a vrut sa se implice la momentul respectiv. Asa se face ca
avansurile, urmate de cele mai multe ori de expresii vulgare, au continuat din partea medicului,
inclusiv prin remiterea de e-mailuri. Mentinerea aceleiasi pozitii, din partea mea, aveau sa
conduca ulterior la jigniri grosolane la adresa sotului dar si a fiului meu".

Reclamant | Reclamat | Acuzatie Sanctionare Actiuni
10% taiere salarialda | - Plangere depusa
. . o pentru o luna (cercetare | la directiunea
A Asistenta . Hartuire T v
Romania N Medic . | disciplinara  1n  baza | unitatii;
medicala sexuald . o . n <
Codului Muncii si a Legii | - Plangere penala
95) la Tribunal.
. Demiterea acuzatului si R .
. Asistent _— . : - Plangeri depuse
. Asistente . Hartuire | privarea dreptului de a
Anglia . medical N . . . .| laconducerea
medicale N sexuald | se mai angaja 5 ani In vy
barbat . unitatii.
aceeasi unitate.
Demiterea din functie .
. o . .| - Audieri Generale
. Asistente . Hartuire | pentru 3 luni Si e
Anglia ) Medic . . ale Consiliului
medicale sexuald | anchetarea de catre | _.
i Director.
Politie.
125 milioane S| -Plangerela
— despagubiri pentru | departamentul de
. Asistenta . Hartuire | daune punitive+39 | Resurse umane al
Unite ale - Medic N . s v
. .. | medicald sexuald | milioane $ suferintd | unitatii.
Americii . . . C A
mentala+3.5 milioane $ | - Actiune si castig
pierderi salariale. in instanta.

Tabelul 1. Cazuri de discriminare intalnite in sistemul medical din Romania, Anglia si SUA si
modalitatile de penalizare

% http://www.tribuna.ro/stiri/eveniment/ultima-or-258-medic-de-la-spitalul-municipal-medias-acuzat-de-hartuire-
sexuala-93546.html
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Un caz de hartuire sexuald din Anglia, Cow Lee Care Home, din Bedworth,
Warwickshire®, aduce in prim plan un asistent medical de sex masculin in varst3 de 42 de ani,
acuzat de un grup de 4 asistente femei de hartuire sexuala prin aratarea unor fotografii cu
continut explicit, propuneri indecente si agresiune fizici. In urma plangerilor formulate de cétre
asistentele femei catre conducere, acuzatul a fost demis din functie.

Tot in Anglia, la Warwick Hospital'®, unul dintre medici a fost demis pentru o perioada
initiala de 3 luni, cu prelungirea ulterioara, datorita minciunilor spuse in cadrul anchetei,
datorita acuzelor de hartuire sexuala asupra asistentelor din unitate.

Analizand comparativ cu modelele de solutionare din cadrul tarilor membre U.E., am
studiat si un caz de hartuire sexuala din sistemul sanitar american, in cadrul Spitalului General
Mercy din Sacramento, California’®, unde o fostd asistentd medicald de pe Cardiologie a
castigat Tn instanta, dupa ce timp de 4 ani a depus plangeri constante catre conducerea unitatii
in care lucra. Asistenta a sustinut faptul ca timp de peste 2 ani a fost chinuita si hartuita sexual
de catre chirurgi din sectia de Cardiologie in care lucra, depunand in mod constant plangeri
scrise catre unitate, fapt ce a condus si la excluderea ei din unitate si incetarea raporturilor de
munca. Asistenta medicala a castigat cazul inaintat Tmpotriva Spitalului Mercy si a fost
despagubita corespunzator, fiind transmis un puternic semnal de alarma cu privire la viitoarele
cazuri asemanatoare.

192p5rnind de la modelul de solutionare al situatiilor de discriminare/hartuire sexuala in
unitatile sanitare propus de catre Royal College of Nursing din Anglia, propunem urmatoarea
analiza exploratorie a situatiilor discriminatorii:

% http://www.dailymail.co.uk/news/article-2177670/Male-nurse-Bongani-Nyathi-kicked-profession-sexually-
harassing-colleagues.htmi

100 http://www.telegraph.co.uk/news/newstopics/howaboutthat/9477933/Health-boss-played-innuendo-Scrabble-
with-new-nurse.html

101 http://abcnews.go.com/US/LegalCenter/168-million-awarded-woman-harassed-raunchy-cardiac-
surgery/story?id=15835342

192 https://www.rcn.org.uk/__data/assets/pdf_file/0004/193504/000926.pdf
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I Este angajatul multumit de rezolvare?

[DA“

Angajatul este
hirtuit/intimidat de
comportamentul altcuiva,
Hartuitorul este un pacient?

Hartuitorul este angajat al
aceleiasi unitati sau altcineva cu

care exista un ranart de munca?

=
-

<
=
1T

Se raporteaza incidentul
superiorului ierarhic. Se
inregistreaza plingerea. S-
au luat masuri?

= i 1

Se inregistreaza i
Discutati cu familia/colegii.
Angajatul inci este ingrijorat?

\NU

Se tine situatia sub
supraveghere.

NU H

Fira masuri suplimentare. l

Contactati un reprezentant
sindical sau care sa via
reprezinte. Acord de
intelegere-retragerea ingrijirii.
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Luati o copie a G R e T DA |3 Luati legiatura cu un repr legal din /sindicat si
tia arxiine hnterih. Augajstul are daca suferiti de stres si anxietate adresati-va psihologului
nevoie de un reprezentant legal =
unitatii.
pentru a actiona?
L
| [ Se tine situatia sub supraveghere. |
1—--;,! NU
= Angajatul poate face acest lucru =z
Angajatul doreste si rezolve singur sau insotit de un NU
problema direct cu reprezentant sindical/legal/prieten. | > I Situatia a fost rezolvata? I
a b
hirtuitornl? Trebuie sa isi pregiteasca bine

=
=

I

Solutia ramasa este calea legala. Se
pregiteste plingerea scrisa §i se
depune la Dep.Resurse Umane, care
ar trebui si porneasca investigatia.

discursul si s@ noteze tot ceea se
discuti.

Investigatia este in desfasurare? I Nv L—)

Luati legatura cu un reprezentant legal
din unitate/sindicat.

Investigatia da motive de U Nu vor mai fi luate actiuni suplimentare
nemulfumire? impotriva hartuitorului.
e
-
Vv Yok s dlet o 'T‘ Posibil ca problema sa fi fost rezolvata prin
ket ot sk spenabiis D e mediere, reconciliere intre parti.

=
-

E probabil ca angajatul sa fie martorul cheie. Ambele parti vor

fi reprezentate legal/sindical.

Alte actiuni daca e posibil:
relationare/team-building/consiliere.

Fig. 2 - Analiza exploratorie a situatiilor discriminatorii
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Indexul materialelor disponibile privind discriminarea

DIRECTIVA CONSILIULUI din 9 februarie 1976 privind aplicarea principiului egalitdtii de
tratament intre bdrbati si femei in ceea ce priveste accesul la incadrare in muncd, formare si
promovare  profesionald si  conditile de muncd (76/207/CEE) accesat la
http://fs.asistentjudiciar.ro/e4e558e2359a09998dffe8864f4fcaac.pdf este unul dintre
documentele Consiliului Comunitatii Europene care include printre prevederile programului

de actiune sociala prioritizarea egalitatii intre barbati si femei in ceea ce priveste accesul la
incadrarea in munca, la formarea si promovarea profesionald, precum si conditiile de munca,
inclusiv remunerarea

Directiva Consiliului 2000/43/CE, 29 iunie 2000, cu privire la implementarea
principiului tratamentului egal intre persoane indiferent de originea rasiald sau etnicd
http://www.cncd.org.ro/Files/?FilelID=65 marcheazda o noua etapa in dezvoltarea si

intemeierea legislativa a principiilor libertatilor fundamentale prin includerea principiilor
directoare privind angajarea in munca inclisiv a grupurilor discriminate si prin recunoasterea
rolului dialogului dintre partenerii sociale Tn combaterea si sanctionarea eficienta a
diferitelor forme de discriminare, inclusiv a celor din procesul muncii, precum si prin
obligatia statelor membre de a desemna organisme pentru promovarea tratamentului egal
al tuturor persoanelor.

Legea Nr. 202 din 19 aprilie 2002 republicatdé 1 martie 2007 -
http://www.mmuncii.ro/pub/imagemanager/images/file/Legislatie/LEGI/L202-2002 rep.pdf

- privind egalitatea de sanse intre femei si barbati in vederea eliminarii tuturor formelor de
discriminare bazate pe criteriul de sex, delimiteaza conceptual expresiile din aria
discriminarii si defineste egalitatea de sanse si gen in domeniul muncii si anunta infiintarea
Agentiei Nationale pentru Egalitatea de Sanse intre Femei si Barbati (ANES) si a Comisiei
Nationale in domeniul egalitatii de sanse intre femei si barbati (CONES).

Conventia asupra elimindrii tuturor formelor de discriminare fatd de femei
http://www.hotararicedo.ro/files/files/CONVENTIA%20ASUPRA%20ELIMINARII%20TUTURO
R%20FORMELOR%20DE%20DISCRIMINARE%20FATA%20DE%20FEMEl.pdf document prin
care se subliniaza necesitatea unor masuri pentru asigurarea dezvoltarii si progresului

femeilor.

Ordonanta nr. 137 din 31 august 2000 (*republicatd*) privind prevenirea si
sanctionarea tuturor formelor de discriminare -
http://www.cncd.org.ro/new/files/file/ORDONANTA 137.pdf - prezinta drepturile privind
excluderea privilegiilor si discriminarii, stabilind totodata actiunile ce constituie contraventie,

cuantumurile acestora, precum si atributiile Consiliului National pentru Combaterea
Discriminarii.

Ghid  de bune  practici in domeniul  egalitdtii  de  sanse -
http://www.mmuncii.ro/j33/images/Documente/Familie/2013 Ghid%20de%20bune%20pra
ctici SANSA.pdf — ghidul elaborat in cadrul unul proiect cofinantat din Fondul Social
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http://www.cncd.org.ro/new/files/file/ORDONANTA_137.pdf
http://www.mmuncii.ro/j33/images/Documente/Familie/2013_Ghid%20de%20bune%20practici_SANSA.pdf
http://www.mmuncii.ro/j33/images/Documente/Familie/2013_Ghid%20de%20bune%20practici_SANSA.pdf
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European, prin Programul Operational Sectorial Dezvoltarea Resurselor Umane 2007-2013,
in colaborare cu Ministerul Muncii, Familiei si Protectiei Sociale, Directia Egalitate de Sanse
intre Femei si Barbati contine o cercetare privind discriminarea pe piata muncii, cu analize pe
diverse criterii, apartenentd la gen, mediul de rezidenta sau grupa de varsta si regasim si
exemple de bune practici in ceea ce priveste egalitatea de sanse.

Egalitatea de Gen si Cooperarea pentru Dezvoltare in Uniunea Europeand, Veronique
Dion - http://www.karat.org/wp-content/uploads/2012/02/Brief-on-EU-and-Gender-
Equality ru.pdf ofera un context legislativ discriminarii, fiind facuta o incursiune in cadrul

legal reprezentativ.

Cartea neagrd a egalitdtii de sanse intre femei si bdrbati in Romdnia, loana Borza,
Laura Griinberg (coord.), Theodora-Eliza Vacarescu -
http://www.cncd.org.ro/Files/?FilelD=19 — este o incursiune in ,izvoarele” discriminarii

femeii, trecand prin cadrul conceptual, prin reglementari ale activitatilor publice, o culegere
contemporana de exemplificari ale discrimindrii dar avand si solutii si sugestii, realizand un
studiu concretizat prin bile albe si negre oferite in diferite directii sociale.

Egalitatea de sanse si sdndtatea, Emilian M. Dobrescu, Daniela-Sorina Albeanu -
http://www.revistadesociologie.ro/pdf-uri/nr1-2-2008/08-DALBEANU.pdf - articolul face o
analizad asupra egalitatii de sanse si tratament intre femei si barbati, precum si intre grupuri

de indivizi, realizand un context privind preocuparile romanesti in privinta politicilor de gen.
Ghid pentru promovarea egalitdtii intre femei si bdrbati pe piata muncii,
https://www.senat.ro/UploadFisiere%5C106d721d-55e0-4283-ad91-
45926e1b1b64%5Cghid-egalitate-de-sanse-anofm-ifi.pdf — Ghidul, elaborat in cadrul unui
proiect cofinantat din Fondul Social European, prin Programul Operational Sectorial

Dezvoltarea Resurselor Umane 2007-2013 de catre Agentia Nationala pemtru Ocuparea
Fortei de Munca, realizeaza un diagnostic al politicii de egalitate, o analiza a normelor
legislative europene si nationale in domeniul egalitatii de gen, precum si prezentarea
mecanismului pentru aplicarea principiului egalitatii de sanse pe piata muncii.

Ghid privind egalitatea de sanse si de gen In Romdnia Ghidul,
http://www.equal.ro/platforma/materiale/Ghidul.pdf elaborat fin cadrul unui proiect

cofinantat din Fondul Social European, prin Programul Operational Sectorial Dezvoltarea
Resurselor Umane 2007-2013, prezinta cadrul legal privind egalitatea de sanse in legislatia
romaneasca si in cea europeand, realizand si o analiza a discriminarii de gen si a grupurilor
vulnerabile din Romania, prezentand si situatia din Italia si Spania, dar si exemple de bune
practici.

Manual pentru abordarea integratoare a egalitdatii de gen in politicile de ocupare a
fortei de muncd, incluziune sociald si protectie sociald-
http://ec.europa.eu/social/BlobServlet?docld=2045&Ilangld=ro — cuprinde abordari politice

de intergare a egalitatii de gen privind ocuparea fortei de munca, incluziunea sociala si
protectia sociala.

Profiluri de inegalitate de sanse in Romdnia - cauze si efecte. Analize sectoriale -
http://www.fundatia.ro/mara/sites/default/files/Profiluri%20de%20inegalitate%20de%20sa
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nse%20in%20Romania%20-%20cauze%20si%20efecte.%20Analize%20sectoriale.pdf —
prezinta o analiza a discriminarii din perspectiva pietei muncii, fiind realizate tipologii si

profiluri de inegalitate pe diverse domenii de activitate.

Promovarea  egalitdtii  de  sanse si  managementul  diversitdtii = -
http://www.nondiscriminare.ro/files/list pages/crj brl 111013.pdf - trateaza importanta
promovarii egalitatii de sanse pe piata muncii si a unui management al diversitatii in

domeniul muncii.

Raport de cercetare privind discriminarea de gen in piata muncii -
http://www.bns.ro/images/studii-si-cercetari/raport_privind discriminarea.docx - prezintd
din punct de vedere istoric evolutia legislativa privind politica de gen, precum si tipurile de

discriminare identificate pe piata muncii romaneasca.
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Introduction

This volume is a part of the project Equal treatment and access to healthcare for men
and women (EGAS) — Training, research and awareness for the development and promotion
of the equality principle in terms of opportunity and gender within the healthcare sector of
the South-Eastern Region, funding contract: POSDRU/146/6.3/G/128685, its beneficiary
being Federatia “Solidaritatea Sanitard” (Healthcare Solidarity Federation) from Romania /
Centrul de Cercetare si Dezvoltare Sociala (“Solidarity” Research and Social Development
Centre). It is meant as a collective volume in which the authors address, from a scientific
standpoint, some types of discrimination encountered in the medical sector, advancing, at
the same time, solutions for their elimination.

Through these articles we intend to contribute to reducing discrimination in the
healthcare sector, this volume focusing on offering some relevant information, useful for the
employees who denounce the cases of discrimination we shall look into. The main advantage
of this work is its orientation according to the results of the research carried out within the
project, in an attempt to adapt the solutions to the types of the identified problems. The
volume is in close connection with the results of the research, in their published form,
meeting them halfway.

The work was initially designed as a Guide against discrimination in the healthcare
sector, with a general content and practical tools, adapted to everyday activities. Given that
more than a year elapsed between the moment when the project activity was designed and
the moment of its actual implementation, time in which other such materials dealing with
the fight against discrimination in the healthcare sector were published, we decided to avoid
coming with some redundant information, already available to healthcare employees. We
kept the initial project, that is, we adapted the information to the results of the research we
carried out as a part of the project, however, we directed it towards a scientific approach of
some top-ranked issues among those denounced by healthcare employees, namely, wage
discrimination and professional discrimination, seen as a mass phenomenon which creates
the impression of significant prejudices. Three of the articles expressly focus on this type of
approach.

We accept that it is problematic to introduce wage discrimination from the public
sector in the general topic of discrimination, especially in terms of gender equality, given
that, on the one hand, it affects large categories of employees, irrespective of gender, and,
on the other hand, the practice of courts is not unitary when it comes to ranking this
phenomenon among the cases of discrimination. Nevertheless, we believe that this issue is
overrun by two fundamental arguments: the first starts from acknowledging an actual state
of facts, that is, the high percentage of female employees in the healthcare sector, thus, a
phenomenon which affects most of the public sector employees acquires an aura of
discrimination, in terms of gender equality, in the healthcare sector. The second argument is
represented by the legal interpretations we give in this volume, in favour of the existence of
wage discrimination, as well as the practice of some courts of law which admitted the
existence of certain prejudices caused to employees, stemming from wage discrimination
and professional discrimination. In fact, we should notice that the absence of a unitary
practice of the courts is rather generated by a technical difficulty, respectively, that the
acceptance of these causes tends to lead to the amendment of certain legislative acts by
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way of the courts of law (which is not admissible in the Romanian legal system), than by the
absence of actual discrimination. However, it is enough to refer to the legal environment of
the European Union (in which Romania is also situated) to realise that the problem requires
a different approach, leading to a greater freedom of the courts in this field. Additionally, as
we point out in some of the articles, the problem is often related to the implementation of
the norms for the interpretation of legal provisions, taking into consideration the need to
relate to the principles which should be applied in these cases.

The idea of good practices refers to the series of actions the project beneficiary has
already carried out for removing discrimination, along with the arguments which support
these actions. The three articles which focus on some problems specific to wage
discrimination and professional discrimination were, initially, memoirs addressed to the
state institutions, the beneficiary requesting their elimination. The combination of scientific
and pragmatic approaches, proven by previous actions, justifies the character of Good
Practice Guide of this work.

We preferred the scientific approach of the topics particularly due to the complexity
of the issues tackled by most of the articles, thus wanting to introduce in the scientific circuit
both the presentation of the situations and the solutions we propose. In this manner, our
proposals will pass through the critical filters of other specialists, benefitting from a potential
improvement of their content. The articles which deal with wage discrimination and
professional discrimination have, at the same time, an important pragmatic dimension, as
they may be used by employees for solving similar problems, as well as by institutions, as
viable solutions to this type of problems.
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Introduction

Equality is a concept which has undergone multiple approaches and has been used in
various branches of human knowledge: philosophy, politics, legal sciences, theology,
mathematics, etc. Without being tributary to the PhD field, | rather think that the concept of
equality has affinities with philosophy and its branches: logics, ontology or ethics, however,
without neglecting the above-identified areas: political philosophy, legal philosophy,
philosophy of religion, philosophy of mathematics, social philosophy.

With so many uses, it is hard to give a unitary definition to this concept. However,
according to this work, equality becomes truly relevant when it deals with aspects related to
morality and the legal and socio-political organisation of the society. From a moral
standpoint, equality implies that each individual has the same ability to assume choices and
morality-imbued gestures, that is, each person is perceived as having the same moral
capacity, hence, the same moral responsibility. The concept of equality, from the perspective
of political philosophy, means that the same status is recognised and guaranteed to all
citizens, having the same obligations and fundamental rights. Unlike political equality, which
the individual may cast aside, moral equality and responsibility are not something one can
give up.

Equality of opportunity, as a form of the concept of equality, is approached in this
paper from two perspectives: justice and morality. The main goal of this article is to reveal
those theories which are essential to circumscribing the concept of equality of opportunity.

The presentation contains several levels. First, we will try to group theories of
equality, in terms of the ideas they advance, then we will move on to equalitarian principles
and the justification of equality, an extensive part of the work being dedicated to the
equality of opportunity in terms of identification of types, modes of implementation of this
concept and, we will end with two representative positions on equality of opportunity
expressed by John Rawls and Robert Nozick.

1. Theories of equality

Although frequently used in scientific papers, the phrase “principles of equality” is
somewhat inaccurate, as equality is either a state or a concept, and these two cannot have
principles. Therefore, | consider it is appropriate to group equality views under this heading
and to present them dichotomically: formal theories and material theories.

1.1 Formal theories

The concept of equality, representative for ancient times, was laid down by Aristotle
in the Nicomachean Ethics (1131 a-b, 1132 a-b, 1133 b) and Politics (1282 b, 1301 a-b),
summed up as follows: equals must be treated equally, and unequals must be treated
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unequally, in other words, similar cases must be treated similarly. Injustice arises when
unequals are treated equally and equals are treated unequally.

Formal equality, thus enunciated, does not exclude unequal treatment, but rather
arbitrary unequal treatment. Any difference of treatment should have a good reason when
two identical cases are concerned. If two persons are equal in terms of a certain
characteristic, then, if we treat one of them in a certain way, we will have to treat the other
one in the same way. The problem of formal equality appears when we have to decide in
what aspect the two persons are equal. Which are those relevant characteristics that
individuals possess in the way?

Proportional theories on equality, although treated by some authors as separate
from the formal principlem, are nothing more than a nuancing of the Aristotelian thesis. If
we reward two persons for their bravery, and their bravery was of different extents, it is only
natural to reward them according to the bravery each of them proved, proportional to it.
According to Aristotle, “the just, therefore, involves at least four terms; for the persons for
whom it is in for the persons for whom it is in fact just are two, and the things in which it is
manifested, the objects distributed, are two. And the same equality will exist between the
persons and between the things concerned; for as the latter the things concerned-are
related, so are the former; if they are not equal, they will not have what is equal .... The just,
then, is a species of the proportionate (proportion being not a property only of the kind of
number which consists of abstract units, but of number in general). For proportion is
equality of ratios, and involves four terms at least.”1%*

Formal theories and, implicitly, proportional theories of equality raise a series of
issues:
> they indicate how to act ... and let relevant characteristics free. Even if Aristotle

invokes merit as the relevant characteristic, the difficulty resides in the fact that this

principle may be applied differently according to the criteria chosen for establishing
the merit. Aristotle postulates virtue as a foundation of merit, but he admits that
secondary merits may prevail, such as: noble origin, wealth, etc. “For all men agree
that what is just in distribution must be according to merit in some sense, though
they do not all specify the same sort of merit, but democrats identify it with the
status of freeman, supporters of oligarchy with wealth (or with noble birth), and
supporters of aristocracy with excellence”'®. Along the years, other standards were
advanced as well, the one of need being the best known. Equality, in relation to
fulfilment of needs, presupposes a fair ratio between needs.

> the formal theories of equality may be, at the same time, theories of inequality, as
they also justify the fact that we may apply an unequal treatment. The formal theory
is compatible with the Aristotelian thesis according to which people are different
from birth, though a theory of equality should contain a premise such as “all people
are equal”. Even if the formal theory discards the arbitrary unequal treatment, this
does not mean that any arbitrary unequal treatment is also unfair. For instance,
when we make a random donation to someone, this does not mean that we have
done wrong to someone who did not receive anything, because there was no

obligation in this respect™®.

153 gee Sergiu Balan, Egalitatea de sanse. Scurtd introducere, Cluj, Editura Eikon, 2013, p. 18

Aristotel, Etica Nicomahicd, Bucuresti, Editura IRI, 1998, p.108
ibidem
John Stuart Mill, Utilitarismul, Bucuresti, Editura Alternative, 1994, p. 77.
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1.2. Material theories

If formal theory concerns equality of procedure, material theory concerns equality of

outcome. The material theories of equality focus more on the content and less on the
procedure used for enforcing equality. They generally answer to the question: in what ways
are people equal? If they are equal, could certain inequalities still be accepted?

According to the answer to these questions, two main directions were shaped in the

material theory of equality:

c)

d)

Radical egalitarianism — no inequality is acceptable. Although this seems an
unacceptable point of view, it was expressed in the days of the French Revolution, in
various extremist forms: Gracchus Babeuf (1760 - 1797) published in 1975 the Plebeian
Manifesto in which he militates for “perfect equality”. He would be executed after the
insurrection of 1976, also known as the “Conspiracy of the Equals”. A friend of his,
Sylvan Marechal (1750 - 1803) wrote the Manifesto of the Equals, claiming that no
difference should exist between people, other than that of age and sex and, as everyone
enjoy the same sun and air, everyone should enjoy the same diet, education, etc.’ This
perspective of radical egalitarianism raised significant philosophical problems at the
time of their birth, but no longer have a practical efficiency at the moment. In terms of
ideas, the gain brought by this view concerns the justification of inequality as equality
calls for no justification; only differences must be well-grounded to be considered
legitimate. Over the years, in different periods and in different regions, there have been
many justifications as to the different treatment of individuals, but many of these
criteria now seem monstrous. It is possible that the justifications which are accepted
nowadays do not have an absolute foundation and, from this perspective, radical
egalitarianism has contributed to the theoretical argumentation of differentiation.
Moderate egalitarianism — some inequalities are acceptable. The theories which accept
this point of view build their major premise by identifying certain relevant
characteristics which people possess in different extents, then justify a different
treatment because the characteristics are morally relevant.

We encounter several types of moderate egalitarianism according to the identified

relevant characteristics, but, generally, three types have come to the fore: according to
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needs, according to merit and according to the individual’s intrinsic value™ .

2. Egalitarian principles
According to above-mentioned characteristics, we distinguish three principles:

4. equal satisfaction of needs;
5. to each according to his merit;
6. equality of opportunity;

2.1 Equal satisfaction of needs

The phrase which is illustrative for this principle is “to each according to his needs”,

expressed by Karl Marx in his famous work Critique of the Gotha Programme. In building his
egalitarian theory, Marx admits that, in a first phase, the socialist phase, the principle of
distribution is formulated as follows: “from each according to his ability, to each according to
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Adrian Miroiu, Egalitate, in Filozofie politicd, Bucuresti, Editura SNSPA, 2002, p 7 and the following.
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his contribution”. In the second phase, the communist phase, when labour is no longer a
means of subsistence, but a vital need, when high productivity would make wealth burst like
a stream, the principle of distribution changes: “from each according to his ability, to each
according to his needs”.

The equal satisfaction of basic needs implies an impressive growth of the resources
and this, according to the Marxist theory, can only be fulfilled by means of a specific social
organisation.

Even if the theory concerning the satisfaction of basic needs aroused people’s
enthusiasm as the perfect form of equal distribution, the difficulty appears when we have to
identify and rank the needs. People tend to overestimate their own needs and, possibly, to
argue as follows: the personal need to travel is more important or, at least, equally
important, with another’s person need for treatment, given that they both have an effect on
health; in the first case — mental health, in the second case — physical health. The problem is
that the egalitarian society cannot function in the absence of a just ranking criterion for
needs. In the case of totalitarian societies, the criterion is imposed and justification cannot
be questioned; in democratic societies, arguments are highly problematic. In an attempt to
offer an objective criterion, Bernard Williams proposes a ranking according to the purpose of
a certain activitylog. The example he gives concerns medical care: the only criterion for
distributing medical care is medical need. Nozick considers that adopting this criterion would
have absurd consequences: “Then, it would probably mean that the only criterion for
distributing the barber’s services is the need to be shaved. But why does the internal goal of
the activity have to prevail, for instance, over the particular goal of the person who performs
the activity... What if someone becomes a barber because they enjoy talking to a variety of
people, etc., is it unjust of him to give his services to those he enjoys most to talk to?” 110
Nozick thus contradicts the proposal according to which each of us, in an organised manner,
should rather care for others’ needs than for our own needs and, even if this thesis has been
formulated before, no reasonable argument has been brought to support it.

2.2 To each according to his merit

This form of moderate egalitarianism presupposes the distribution of goods
according to the merit of each individual. There are two interpretations of the notion of
merit: a narrow one, according to which effort, and not talent, should be rewarded, and a
wider one, which states that both talent and effort should be rewarded since it is only the
result that matters.

The dispute between Rawls and Nozick concerning these two interpretations will be
detailed later on, what | wish to emphasise now is the difficulty to evaluate merit. Thus,
according to Rawls, the natural endowment with certain skills or talents should not count
when distributing goods because it has no individual merit. In exchange, Nozick states that it
is not unfair that the distribution of goods takes into account the talent of each individual
because, even if someone has no merit for being more gifted, the fact that they make use of
their skills for achieving a certain result entitles them to their befitting share.

Another point of view which accuses meritocracy is the identification of indicators
which measure the merit of each person. For example, in the case of a project, several
people are charged with its implementation, people who possess different skills: technical,

1% Bernard Williams, The Idea of Equality, pp. 121-122 apud Robert Nozick, Anarhie, stat si utopie, Humanitas,

Bucuresti, 1997, p. 286
110 pobert Nozick, Anarhie, stat si utopie, Bucuresti, Editura Humanitas, 1997, p. 286
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economical, managerial, informational, etc., then, we ask: how can we approach the merit of
each person, both qualitatively and quantitatively? Qualitatively speaking, each person
carries out specific, but indispensable activities; quantitatively speaking, one cannot
determine the merit according to the hours worked because we cannot compare the hours
of physical work with those of intellectual work, without giving rise to any objection. For
solving this situation, the evaluation of merit constitutes a permanent subject of social
negotiation, its standards being forever challenged.

Another critique to the distribution along the criterion of merit is the impossibility
to universalize this criterion. Some benefits are distributed within the society merely by
reason of being humans: protection of laws, the right to education, health, voting, etc.

Equality of opportunity is the newest variant of moderate egalitarianism and we
will tackle it in the second part of the paper, being highly representative for the subject of
the study. Roughly speaking, equality of opportunity does not advance distribution criteria
according to certain characteristics such as need or merit, but all persons should have the
same chance to the distribution of goods.

3. The legitimacy of equality

Before looking into the equality of opportunity, | would like to insist on the
legitimacy of equality. Must equality be justified or not? If it does not need to be justified,
how do we support this position? If it does require justification, which approach is the most
appropriate: the deontological criterion or the utilitarian criterion?

According to the answer to these questions, we identify the following essential
approaches:

1. Equality does not justification;

2. Equality must and can be justified.

3.1 Equality does not need justification

The fact that equality does not need justification is a point of view supported by
different authors according to different considerations: either by establishing a principle of
presumed equality or by refusing justification by appealing to reason through existential
involvement.

c) Equality as presumption is an idea borrowed, through analogy, from the judicial,
based on the thesis of the universality of the human nature. As innocence does not have to
be proven, but only guilt, in the same way, equality does not need justification, but any
inequality, any differentiation must be well-grounded. Each individual must be considered
equal to the others until we have reasons to accept a different treatment. The difference
cannot be presumed, it results from social processes, it is, in a way, a posteriori to the
presumption of equality which is a priori.

A strong point of view in this respect was formulated by Isaiah Berlin. If, in a society,
all the members have an equal share of power, knowledge or owned goods, this state of
facts does require any justification. We justify why a leader needs more power, why we allot
a part of the resources for the ill, etc. “The presupposition is that equality does not require
any reason, only inequality does; it is not necessary to account for uniformity, regularity,
similarity, symmetry [...] while differences, unsystematic behaviour, changes of conduct
need an explanation and, generally, a justification. If | have a cookie and | have to share it
among ten persons, then | give a tenth to each — this does not automatically call for an
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explanation; but, if | straggle from this principle of equal sharing, then | am expected to
enunciate a particular reason” .
d) Equality as existential involvement states that equality must not and cannot be

justified by reason, but by existential commitment to treat with equal respect all people.
This commitment does not call for justification, but only for determination™*2.

3.2. The deontological justification of equality

The deontological justification of equality starts from the fact that there are no
differences of nature between people, we all have the same ontological statute and we all
deserve the same respect and dignity from the others. Even if the origins of justification are
rooted in the past, the argumentation gained momentum in the Western philosophy, at the
same time with the theory of natural rights.

The initial elements are retrieved in the Judean-Christian tradition. Christianity
motivates equality in at least two ways:

- people are equal because they are divine creations, in the Creator’s image.
- people are equal because divine love is bestowed equally upon them, without taking
into account wealth, social groups, social status, etc.

In modern times, thinkers such as Thomas Hobbes, John Lock, Jean-Jacques
Rousseau, but mostly, Immanuel Kant supported equality in terms of deontological ethics.
Natural rights are eternal and beyond any convention. According to the natural rights, no
one can be humiliated because no one has the right to consider that a fellow human has no
moral capacity. We must consider people equal and with the same moral dimension.

Thomas Hobbes, in the Leviathan, justifies equality through the appreciation of
people by other people, just as we admit that two goods are equal, we admit that two
people are equal.

Similarly, Immanuel Kant starts from the idea that each person must benefit from
equal respect. In search of the ultimate principle, for the pure moral doctrine, Kant stated
that it cannot be taken out of experience, but it must be found in pure reason. A first step in
the Kantian approach was the enunciation of the categorical principle in the Critique of
Practical Reason, as follows: “Act only according to that maxim whereby you can, at the
same time, will that it should become a universal law”, continuing with the enunciation of
the categorical imperative to act so that man is always a purpose and never a means only**.

Equal respect for each man did not stem from a historical process or from our
finding this in the society, but from the fact that we recognise the equality of human nature
of all people as rational moral beings. This equality must lay at the basis of any political
theory as a transcendental condition.

1 saiah Berlin, Equality, Oxford University Press, Oxford, 1980, p 84 available on-line on

http://berlin.wolf.ox.ac.uk/published works/cc/equality.pdf

2 ai Nielsen, Radical Welfare Egalitarism, apud A. Miroiu, op.cit., p. 83

3 1mmanuel Kant, Critica ratiunii practice, Bucuresti, Editura Paideea, 2003, p. 98
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4. Equality of opportunity

The notion of equality of opportunity, in a simple wording, presupposes the means
to ensure access to social goods and to desirable positions, free access to all applicants and
selection of applicants based on relevant competences. The factors which derive from the
appurtenance to social groups or classes, such as race, class, religion sex, are excluded from
the eligibility criteria since it is unfair that some factors, unrelated to the individual’s
responsibility, significantly affect a person’s chances.

Equality of opportunity grants to individuals access to the higher positions of the
social ladder, following a competitive process to which the members of the society may
participate from initial equal positions. The proponents of the equality of opportunity have,
however, different ways of theorising what this initial position of equality actually means.

4.1 Types of equality of opportunity

There are different types of approaches to equality of opportunity. What they all
have in common is the fact that they consider the individual responsible once the
competition (race, examination, etc.) has started, the essential differences consisting in the
fact that equality of opportunity refers mostly to the moment prior to the beginning of the
competition.

4.1.1 The formal theory of equality of opportunity

Formal equality of opportunity implies that there are no obstacles, formal
barriers to the access to desirable social positions. In his words, John Rawls stated that
formal equality of opportunity corresponds to the first principle of justice: “each person is to
have an equal right to the most extensive basic liberty compatible with a similar liberty for
others”'**

Formal equality of opportunity is equivalent to the observance of the principle of
non-discrimination, lack of direct discrimination or equality of access. To that end, minimal
procedures are to be observed, such as:

- Transparency and publicity of the positions — functions which confer higher
advantages must be open to all applicants and must be made public in a reasonable time so
that all the candidates may apply;

- Impartial evaluation — applications must be judged according to the
applicants’ merits, in keeping with transparent procedures established for identifying the
most adequate competences. Evaluation criteria include skills, qualifications and personal
qualities, but all factors related to social belonging are excluded, such as race, family, class or
religion.

- Result of the selection — the designated winner is the most qualified according
to the previously established relevant criteria. The result is brought to the candidates’
attention and although the result in unequal, that is, only one person gets the job, it is
deemed to be fair since the rules have been obeyed.

a.l1. Limitations of formal equality of opportunity
- The territoriality of the equality of opportunity. Even if the equality of
opportunity is a principle which is more and more promoted by countries or groups of
countries (European Union, Eurasian Union), in practice, they tend to favour their own

1% John Rawls, O teorie a dreptdtii, lasi, Editura Universitatii ,Alexandru loan Cuza” 2011, p. 73
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citizens over foreigners. Many opportunities or rights (the right to labour, to free circulation,
free education, social welfare, etc.) are only available to the citizens of those countries. Of
course, there are certain economic arguments, the impossibility of financial support of the
social or educational protection system, but this fact does not cancel the objection that the
individual is treated according to social circumstances independent of him, in this case, the
place of birth.

- Inapplicability in private life. Although it is unanimously accepted that in
private life, that is, in the sector financed from the taxpayer’s money or in institutions of
public utility’™, formal equality of chances must be ensured. In this case, the difficulty arises
from the fact that the two spaces of human existence, public space and private space, are
vague notions, their limit being controversial and subject to changes, according to the epoch
or political decisions. Though it is obvious that many of the private decisions, such as the
choice of a partner, of friends, are not founded on the principle of equality of opportunity,
however, a series of aspects of private life, family, marriage, religion, have been identified as
sources of inequalitym.

- Formal equality of opportunity does not take into account the impact that
the various social circumstances have on the individual and affect his abilities to enter a
competition. Even if formal equality of opportunity ensures the procedural fairness of the
competition, it makes no mention of the effect of older, persistent social inequalities, which
has systematically deprived a certain group of social or educational advantages, but the
possession of which represents an implicit condition for obtaining the envisaged position or
benefit'!’.

This critique of the formal equality of chances is sceptical both about the
possibility of applying it in real life and about its moral fairness, the equality of opportunity
being, in fact, the expression of a competitive spirit which actually increases inequalities
between people. The condition that all candidates partake in the evaluation of skills
according to certain thoroughly equal criteria, without taking into consideration the fact that
the different socio-economic situation of candidates has created for some the possibility to
better prepare for the evaluation, exacerbates some pre-existing social inequalities“g.

The formal equality of opportunity involves the tacit acceptance of a social and
moral order it consolidates, amplifying inequalities between people. A peculiar example in
this respect is statistical discrimination which is not necessarily incompatible with formal
equality of chances. By statistical discrimination we build the statistical profile of a group,
along certain features, such as age, gender or ethnicity, which associate positive
characteristics: creativity, diligence, seriousness, etc. or negative characteristics: increased

> The institution of public utility, even if it is not financed from the state budget, has certain advantages

conferred by the law, such as professional partnerships which require, by virtue of the status regulated by the
law, to register as member in order to practice a certain profession, collecting subscriptions fees from
freelancers (auditors, attorneys, lawyers, accountants, mediators, notaries, etc.)

Y8 1n this respect, read the registration rules of the theological faculty which require the compulsoriness of
submitting the certificate of baptism and a letter of recommendation from the curate, although the
programme is funded by the state and no one should be denied access to it based on the adhesion to a certain
cult.

"7 Thomas Nagel, Equal Treatment and Compensatory Discrimination, in Philosophy and Public Affairs, Vol.2,
Nr. 4 (1973), p. 349.

18N, Richardt, T. Shanks, Equal Opportunity, in W.A. Darity Jr. (Ed.) International Encyclopedia of the Social

Sciences, 2" Edition, Detroit, Macmillan Reference USA, 2008, vol.2, p. 612
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criminality, lack of seriousness, low efficiency, etc., with the members of the group. Even if,
at first sight, the use of these statistical indicators for the productivity of a potential
employer, seems to compromise the idea of equality (which presupposes selection of
candidates based on individual criteria and not on the characteristics of the group the
individual belongs to), there are those who support that statistical discrimination does not
automatically breach the principle of formal equality of chances. Thus, although the principle
of formal equality of chances requires that all candidates are evaluated according to a series
of relevant criteria and that the position is granted to the most competent of them, we
cannot pretend that selection rules be extremely complex because it would be an excessive
requirement to spare no cost for identifying the most competent candidate. Selection costs
cannot be bigger than allowed by the market, observing the principle of profit maximisation
and, from this perspective the principle of equality of opportunity is not breached by
statistical discrimination.'*

Statistical discrimination, although not always visible, is a much worse form of
violation of the equality of opportunity than other types of discrimination based on arbitrary
criteria, such as eye or hair colour. The latter type of discrimination does represent a
generalized characteristic of a society, thus, the market tends to eliminate these criteria. An
employer who prefers to hire women or Catholics will have to assume a certain recruitment
cost, a certain decrease of profit and, possibly, removal from the competitive market. Many
times however, the discriminatory stereotype is shared by the majority of the population,
becoming a social standard and the market will reward the employer who complies and
refuses to hire, for instance, Roma people or former convicts, because no one would be
willing to buy products manufactured by them, therefore, statistical discrimination tends to
be perpetuated, maximising profit.

Favouring groups based on race, ethnicity, gender, sexual orientation is seen by the
majority not only as the promotion of one’s own interest, but also as the defence of a
desirable social or moral order. Formal equality of chances only makes permanent a certain
state of facts, based on deeply-rooted stereotypes and supported by social norms. Societies
tend to manifest inertia in maintaining the hierarchies based on these circumstances,
explicable by the fact that people tend to comply with the current dominant social norms
and to sanction any deviation, even though this fact cannot be justified and it is detrimental
to them'®. The question is, how could equality of chances become real through a substantial
approach which takes into account actual social circumstances?

19 Arneson, Equality of Opportunity, in Stanford Encyclopedia of Philosophy, available on on-line on

http://plato.stanford.edu/entries/equal-opportunity/.
120

A funny experiment which illustrates the mechanism of the internalisation of norms, even though their
utility cannot be justified, is presented by Stephenson, G. R. 1967. Cultural acquisition of a specific learned
response among rhesus monkeys in “Progress in Primatology” (D. Starek, R.Schneider, and H. J. Kuhn, eds.),
Fischer, Stuttgart, pp. 279-288

Un grup de maimute au fost inchise intr-o incdpere, in mijlocul cireia se afla un stalp. in varful stalpului a fost
asezat un manunchi de banane proaspete si apetisante. Atunci cdnd o maimuta incerca sa se urce pe stalp,
cercetatorii le stropeau pe toate cu un jet de apa. Dupa un timp, cercetatorii au observat ca, ori de cate ori o
maimuta incerca sa se urce pe stalp, celelalte o trageau in jos. Au inlocuit una dintre maimutele din grupul
initial cu o alta, care nu stia nimic despre acest sistem. Imediat ce noul venit a ncercat sa se urce pe stalp,
ceilalti l-au tras jos si |-au pedepsit. Pe rdnd, toate maimutele au fost inlocuite, iar scena s-a repetat pana cand
niciuna dintre maimutele din camera nu trdise experienta cu furtunul de apa. Cu toate acestea, cei nou veniti
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4.1.2 The substantial theory of equality of opportunity

Even if formal equality of opportunity implies that all the individuals are eligible to
apply for a higher position, and that the evaluation is to be fair, according to the specified
criteria, substantial equality of opportunity demands that all the individuals have the same
opportunities in acquiring the skills required for taking up the position. It is not enough to
ensure equal conditions for the start, but that there is a real chance to win the competition,
that is, to equalize the acquisition of the skills required to engage in the competition. There
is no real equality of opportunity when very different persons are invited to participate from
equal starting positions — some are professional athletes, some are overweight, some are no
longer in their prime of life, etc.'*! Another intuitive example is to imagine a society led by a
warrior class, the positions being acquired hereditarily*??. The reformers or, otherwise said,
formal equality of opportunity calls for a change. Membership of this class should no longer
be achieved hereditarily or from the upper class of the society, but the members would be
selected based on a contest measuring the military abilities of all the young men who wish
to join this elite group. In spite of these, it is found that only those from the upper class
succeed to pass the test. Therefore, we could object that no one outside the traditional elite
has the chance to meet the eligibility requirement for admission to the warrior class, one of
the reasons being that only the rich are well fed and proper nourishment is a prerequisite for
the development of the military skills required to pass the test.

Substantial equality of opportunity presupposes the existence of a real opportunity
to become competent — in the example above this means that all the members of the
society have the possibility to develop the required military skills. To that end, we could
imagine a variety of measures to be adopted by the society in order to provide opportunities
for everyone: ensuring meal supplements for those in need, free military training classes for
those deprived of the necessary resources, etc. In other words, we speak of substantial
equality of opportunity when the chances to acquire the skills and the qualifications are
made equal for all the members of the society, when applications are correctly evaluated
and when only the best fit for the position are selected.

The problem raised by the desideratum of ensuring real opportunities is to establish
what and how much should the society do so that these chances are sufficient. A first
answer is the comparison between the costs and the benefits implied by ensuring real
equality of opportunity and the costs and benefits of other values this demarche interferes
with. There are objections that no matter how much the society intervenes, for instance, by
providing grants to the poor, this would only determine rich parents to invest more in the
education of their children, through private programmes, so that inequalities endure and the
efforts of the society are in vain.%.

One of the arguments against substantial equality of opportunity is that the society
should not use its resources to level out differences of opportunity, prejudicing in a certain
way the ones talented and deserving.

nu erau lasati niciodata sa se urce pe stalp. Celelalte maimute le trageau in jos si le pedepseau. Niciuna dintre

maimutele din camera nu stiau de ce, dar nimeni nu avea voie sa se atinga de banane.

2! John Schaar, Equality of Opportunity, and Beyond”, in Louis Pojman, Robert Westmoreland (editori),

Equality.Selected Readings (Oxford: Oxford University Press, 1997), 139.

122 Williams, Bernard, 1962, “The Idea of Equality”, in Peter Laslett and W. G. Runciman (eds.), Philosophy,
Politics, and Society, Series Il, London: Basil Blackwell, pp. 110-131.

123, Arneson, op.cit.
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Another highly debated issue is the identification of the methods through which we
substantial equality of opportunity can be achieved and the concept which reunites the most
different policies is expressed by “affirmative action”.

4.2 Affirmative action

Since there can be a confusion when we speak of equality of opportunity, meaning
that, it is not clear who should benefit from equality — the less-favoured group or the
member of this minority, according to the subjects of the affirmative action, groups or
individuals — two major themes arise:

1) equal treatment of minorities (sexual, ethnic, racial etc.);

2) equal opportunities for all the members of a society.

4.2.1 Short history

For the first time, the phrase “affirmative action” was used in a political document
of 1961 through which President John F. Kennedy set up the committee for equal
employment opportunities, stipulating the obligations of economic agents, contractors of
the State, as follows: “The contractor will not discriminate against any employee or applicant
for employment because of race, creed, color, or national origin. The contractor will take
affirmative action to ensure that applicants are employed, and that employees are treated
during employment, without regard to their race, creed, color, or national origin. Such action
shall include, but not be limited to the following: employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship.”***. Another
stage in respect of the equality of opportunity and treatment was the enactment of the Civil
Rights Act in 1964.

The fact that equity should represent more than an impartial treatment is
reasserted by Executive Order 11246 of 1965, President Lyndon Johnson stating: “You do not
take a person who, for years, has been hobbled by chains and liberate him, bring him up to
the starting line of a race and then say, "You are free to compete with all the others," and
still justly believe that you have been completely fair. Thus it is not enough just to open the
gates of opportunity. [...] this is the next and the more profound stage of the battle for civil
rights. [...] We seek not just legal equity, but human ability; not just equality as a right and a
theory, but equality as a fact and equality as a result”*?.

4.2.2 Justification of the affirmative action

The concept of affirmative action has been transposed and justified as a programme
meant to compensate the effects of the different types of discrimination practiced in the
past and if such discriminations do not provide real opportunities in the present. The
difficulty resides in actually defining the discrimination, that is, which are the relevant
characteristics of the group that establish the identity of group membership and how do

124 Executiv Order 10925. Establishing the President’s Committee an Equal Employment Opportunity, available
on-line on http://www.eeoc.gov/eeoc/history/35th/thelaw/eo0-10925.html

2| Johnson, apud B. Brunner, Affirmative Action History. A History and Timeline of Affirmative Action,
available on-line on http://www.infoplease.com/spot/afirmativel.html
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these characteristics cause the members not to have equal opportunities?126 The main

justification of the appeal to affirmative action is the following: social reality, through its

institutions, has caused and causes inequalities between minorities and the majority,
between men and women, thus the affirmative action is required for reducing the artificially
created inequalities. The main initial compensatory lines of action were in the field of
workforce and education, seeking to ensure that women and ethnic minorities have equal
chances to employment, wages, scholarships, financial aids, etc.

The main directions of the affirmative action policy are:

- Procedural affirmative action implies rules of adequate publicity which encourage the
members of the minorities or women to participate to employment contests, to apply for
higher education and for grants. The procedural affirmative actions is more than non-
discrimination, which only implies the absence of criteria regarding race, religion, etc.,
but confines itself to laying down procedures for attracting less-favoured members
without, however, interfering with the selection process.

- Affirmative action of outcome requires that selection occurs within certain quotas
proportionate with the share of less-favoured groups in the total population.

- Affirmative action as tie-break supports that the condition of belonging to a minority
should be privileged when the candidates are on equal positions — in an equal
competition between men and women, women are preferred.

4.2.3 The critique of the affirmative action

The main objection, particularly to the last two directions specified above, is the
legitimacy of the selection and, implicitly, of its results. In this respect, there are two major
types or argumentation:

iii. Reverse discrimination — presupposes that one of the effects of affirmative action
disfavours the majority in the name of a past discrimination. Any past discrimination is
condemnable because it was founded on certain morally insignificant characteristics
(gender, race, religion, etc.). If similar cases must be treated similarly, in the past it
was wrong to lay stress on certain irrelevant characteristics. The affirmative action,
however, acts similarly, favouring minorities based on the same morally insignificant
characteristics for which they have been treated unfairly.

iv. Compensatory action — suggests going back to the situation prior to the committed
injustice, in agreement with the Aristotelian statement: when someone does another
person wrong, then they must redress the wrong in a manner proportionate with the
harm done. But the affirmative action cannot be replaced by compensatory action at
least due to the following reasons:

- The affirmative action is directed towards the members of a group and not to
individual persons. The victims of past injustices, most of the times, have long been gone,
therefore, those injustices cannot be compensated personally. In other words, the
affirmative action does not compensate because its potential subjects are the victims’
descendants. The compensation is not given to those who suffered the injustice and those
who compensate are not necessarily those guilty of the injustice.

126 Race, ethnic group, gender, beliefs have generally been accepted as relevant characteristics. In exchange,

the standard of living and education, in other words, poverty and lack of education, are not accepted, both on
economic grounds and due to the fact that the members of the group reject them as relevant to the identity of
the membership.
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- Compensation cannot be proportionate with the harm done because
discrimination occurred in many ways and in many areas and the present affirmative action
is not directly connected with the ways in which discrimination occurred.

In addition, the contestants of the benefits of the affirmative action consider that

there are many negative side effects'”’:

= people are encouraged to declare themselves members of the minorities only to benefit
from the advantages of the affirmative action;

= the tensions between the majority and minorities are exacerbated as the minority is
privileged and reconciliation is thus hindered;

= it jams the functioning of market mechanisms, other costs are not and cannot be
guantifiable;

= it lowers the motivation to strive for better results because, anyway, the society rewards
the members of the favoured minorities and disfavours the members of the majority
even if they have better results ;

= when selection is based on belonging to a certain group, personal achievements are
devalued.

The circumscription of the areas in which equality of opportunity must be secured
through affirmative action is also questionable. Given the example in the previous pages
concerning the access to a warrior elite, even if all the standards of formal and substantial
equality of opportunity have been fulfilled, there could still be objections since these skills
are the ones encouraged and not other like music, philosophy, painting, agriculture or
anything else. Ideally, equality of opportunity should be ensured only when all human
capacities are equally encouraged, developed and rewarded.

4.3 John Rawls’ concept of fair equality of opportunity

Fair equality of opportunity is a concept promoted by John Rawls, a concept less
known than the philosophical theory of justice, although the principle of fair equality of
opportunity is a part of the theory of justice as equity, as presented in the famous work A
Theory of Justice.

The central strategy in the Rawlsian construction is the statement of an initial
situation of equality known as the “original position”*?®. For this, he resorts to the
generalization of the traditional theory of the social contract as expressed by Locke or
Rousseau, in the sense that it should not be thought in reference to a certain society or form
of government. This original position does not concern a historical situation or primitive
cultural state, the original position of equality must be understood as a purely hypothetical
situation. Rawls states that “Among the essential features of this situation is that no one
knows his place in society, his class position or social status, nor does any one know his
fortune in the distribution of natural assets and abilities, his intelligence, strength and the
like. The principles of justice are chosen behind a veil of ignorance. This ensures that no one
is advantaged or disadvantaged in the choice of principles by the outcome of natural chance
or by the contingency of social circumstances”*%.

127 sergiu Bdlan, op. cit., pp 105 -106

Onora O'Neil, Despre metoda Teoriei Dreptdtii, in Ovidiu Caraiani (coord.), Dreptate sau moralitate? O
introducere in filosofia politicd a lui John Rawls, Bucuresti, Ed. Comunicare.ro, 2008, p. 121
2% John Rawils, op.cit., p. 33
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So that this set of rules favours no one, Rawls presupposes the existence of a
cognitive limitation of the contracting parties, the hypothetical electors being deprived of
the possibility to elaborate a theory of the good, of the common good, as they are not aware
of the racial, ethnic or religious belonging. This veil of ignorance is required for ensuring the
impartiality of the decisions, that is, the individuals will not seek to build the principles of
justice to the individual benefit of the ethnic group or socio-economic class they belong to.
Rawls will illustrate this choice by means of an analogy concerning a simple case of fair
distribution: “A group of people are presented a cake; assuming that fair distribution is
equal, what procedure should we follow to obtain this result? Leaving aside the details, the
obvious solution is to allow one person to slice the cake and have the last piece, the others
taking each their slices. That person will slice the cake in equal pieces for this is the best way
he can assure himself that he will get the largest share possible**°.

According to the conditions above, Rawls arguments that the contracting party will
chose two fundamental principles:

1. Equality of rights and freedoms

2. The social and economic institutions must propose an equality of opportunity

The first principle stipulates that each person should benefit from the greatest
fundamental liberty compatible with a similar liberty of the others. Rawls asserts that there
are two powers and, correspondingly, two interests of each citizen: the interest to revise and
to assert his own existence in agreement with his own view of the good and the interest to
exert his fairness and justice insofar as the others act in the same way131. The first principle
concerns this last interest, that is, the interest to live in cooperation with the other
individuals according to a set of principles of justice. In line with this first principle, Rawls
enumerates some fundamental freedoms which should be equal: political freedom, freedom
of speech, freedom of association, freedom of thought and conscience, protection from
arbitrary arrest and detention™?.

The second principle concerns regulations on the distribution of incomes and
resources and presupposes two elements: the principle of fair equality of opportunity and
the principle of difference. Social and economic inequalities must be rearranged because no
one is responsible for or guilty of his natural endowment or social condition in which he was
born, raised and educated. The second principle, as enunciated: “social and economic
inequalities are to be arranged so that: (a) they are to be of the greatest benefit to everyone
(b) offices and positions must be open to everyone. As we can see, the first part of the rule
does not necessarily imply that incomes and resources are equal, but they are to be
distributed so that they are to the benefit of everyone and the second part of the rule
presupposes that positions of authority and responsibility are equally accessible to
everyone.

The fundamental structure must allow the existence of certain inequalities as long
as they improve the situation of everyone, including less-favoured individuals, and only in
line with the equality of fundamental freedoms and the fair equality of opportunity. The first
principle takes precedence over the second, that is, the breach of the fundamental freedoms
cannot be compensated by higher economic and social advantages.

130 ibidem, p. 94

Rex Martin, De la o teorie a dreptdtii la liberalismul politic, in Ovidiu Caraiani (coord.), op.cit., p. 166
John Rawls, op.cit. p. 74
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The second part of the second principle, named by Rawls “the liberal principle of
the fair equality of opportunity”**?, states that favourable positions must be open to
everyone. This principle is expected to diminish the effects of disadvantages caused by
belonging to different socio-economic categories. In a fair society, State institutions make
sure that they do everything that is necessary so that equal persons in terms of talent, skills
and will to apply these skills, have equal chances of success.

Rawls does not support equality of opportunity in life, but fair equality of
opportunity, the sole criterion being the talent and motivation of the individuals interested
to accede to higher positions. Thus, setting aside places, for instance, for a certain ethnic
group, conflicts with the fair equality of opportunity.

A difficulty of the theory of fair equality of opportunity is that, although the
principle states that all the individuals who are gifted and have the same motivation should
be given equal opportunities, it is not clear in which moment of life should individuals be
compared in terms of abilities and motivation. If we chose the moment when they become
fully accountable according to the law, then we have to admit that the social differences
manifested so far have affected their chances of success. They have been schooled, they
have acquired certain skills, certain unequal motivations, therefore, we cannot make this
comparison when they become adults. The moment of birth cannot be chosen either since it
would be exaggerated to attribute abilities and motivations to some infants. Some thinkers
proposed, in support of the ideal achievement of fair equality of opportunity for everyone
with similar natural endowments and motivation, the random redistribution of the newborn
children to different parents™*.

Rawls noticed the difficulty above: “The consistent application of the principle of
fair opportunity requires us to view persons independently from the influences of their
social position. But how far should this tendency be carried? It seems that when fair
opportunity (as it has been defined) is satisfied, family will lead to unequal chances between
individuals. Is the family to be abolished then?”'* Rawls answers to this guestion in
agreement with the theory of justice, showing that the principle of difference intervenes in
these situations and that fundamental freedoms (the right to a family) have precedence over
the principle of fair equality of opportunity.

Beyond the difficulties of adjusting theory to practice, fair equality of opportunity is
means to be a principle of practical action which counteracts the effects of different social
circumstances.

4.4 Robert Nozick: Equality of opportunity in the minimal state

Robert Nozick makes a grand entrance on the American intellectual stage with a
different perspective on justice and equality of opportunity as compared to Rawls. In his
work Anarchy, State and Utopia, Nozick exposes the theory of justice as just cause which
underlies the minimal state and in which everyone is entitled to possess goods, rights and
opportunities according to his ability to acquire them legitimately. In this minimal state,
equality is understood as the equal right of each person to exert his individual rights no
matter if inequalities appear among the members of the society.

33 ibidem, p. 93

134 1 s. Fishkin, Equal Opportunity and the Family, apud Sergiu Bélan, op.cit. p. 132

> John Rawls, op.cit., p. 447
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Equalization of opportunities, in Nozick’s opinion, causes an injustice because it
worsens the situation of the favoured ones. From the perspective of justice as good cause,
“Rawls’ attempt to lay down some neutral principles meant to guide social justice is a
dangerous illusion [....] Rawls’ social project is deeply hypocritical”**.

According to Nozick’s doctrine only individuals can decide whether they want to
give up a part of their resources for the needs of the less-favoured ones, the State having no
legitimacy in this respect. “There are two ways to attempt to provide equality of
opportunity: by directly worsening the situations of those more favored with opportunity, or
by improving the situation of those less well-favored. The latter solution requires the use of
resources, hence, it implies worsening the situation of others: those who are taken of what
they have to improve the situation of others [....] Without a magic wand, the only way to
achieve equality of opportunity is to persuade some people to consecrate part of what they
have to this purpose.”**’

Each of us is responsible for the consequences of his deeds, therefore, anyone is
free to state that it is moral to support the less-favoured, but he is equally free to state the
contrary. From this perspective, no one should act to equalize opportunities except in his
own behalf. In the libertarian view, the individual is free to evolve as he wishes,
paraphrasing, “from each according to his preferences, to each according to his
entitlement” %,

Even if at first sight Nozick’s view on the equality of opportunity is rather a
procedural equality, Nozick admits some exceptions concerning the interventions of the
minimal state for ensuring equality of opportunity. The first exception is the principle of
correction by the agency of affirmative actions. It has the role of correcting the
consequences of past injustices by breaking the rules of fair acquisition and transfer. The
difference is that the affirmative action is justifiable only if the injustices have passed
recently and the victims and the perpetrators can be identified. In this view, the affirmative
action cannot equalize the chances of members of the social groups who suffered injustices
in the past. The second exception refers to the limitative clause. In his demarche, Nozick
starts from the “Lockean prioviso”, according to which natural resources represent the
common property of everyone so that the appropriation of any part of the common
property affects and limits the possibilities of the others. The role of the limitation clause is
to limit property rights: in a desert a person cannot take hold of the only water source, the
owner of an island cannot refuse a castaway. The limitation clause is imposed only to
prevent that someone’s situations becomes worse, but not to improve it. A researcher, who
has discovered a new substance and refuses to sell it to a patient otherwise than on his own
terms, cannot be forced in any way, because he did not worsen anyone’s situation.

In conclusion, the affirmative action meant to equalize opportunities is not justified
for improving someone’s situations, but only for keeping things from becoming worse.

Conclusions
There are still many things left to say about the evolution of the concept of equality
of opportunity, but, as we have already said in the preamble, our intention was not to offer
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an exhaustive presentation, but to make reference to certain frameworks which would
facilitate the understanding of the different aspects of the equality of opportunity.

The concept of equality of opportunity, presented above, does not oppose to the
existence of hierarchies in general, but accepts the fact that some hierarchies are desirable
and other less desirable. It would give rise to permanent controversies, particularly in the
practical applicability of the equality of opportunity by the affirmative action.

Beside the benefits of ensuring equality of opportunity through the affirmative
action, we cannot overlook the negative side effects: people are encouraged to declare
themselves members of the minorities only to benefit from the advantages of the
affirmative action; the tensions between the majority and minorities are exacerbated as the
minority is privileged and reconciliation is thus hindered; it jams the functioning of market
mechanisms, other costs are not and cannot be quantifiable; it lowers the motivation to
strive for better results because, anyway, the society rewards the members of the favoured
minorities and disfavours the members of the majority even if they have better results;
when selection is based on belonging to a certain group, personal achievements are
devalued.

The circumscription of the areas in which equality of opportunity must be secured
through affirmative action is also questionable. Given the example in the previous pages
concerning the access to a warrior elite, even if all the standards of formal and substantial
equality of opportunity have been fulfilled, there could still be objections since these skills
are the ones encouraged and not other like music, philosophy, painting, agriculture or
anything else. Ideally, equality of opportunity should be ensured only when all human
capacities are equally encouraged, developed and rewarded.

This debate on the concept of equality of opportunity reveals the need for an
egalitarian ideal of a society in which inequalities are or should be permanently reduced.
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Abstract

Given that the results of our research have revealed the fact that the existence of
wage discrimination affects almost half of the respondents, the legal demonstration of the
right to not be discriminated in this respect is an important support for healthcare male and
female employees. Therefore, we shall prove below that Law 71/2015 eliminates wage
discrimination from the entire public sector. Additionally, we consider that the elimination of
wage discriminations is also possible in the legal framework prior to the enactment of Law
71/2015, the employees who find themselves in this situation being entitled to
compensations.

Keywords: wage discrimination, Law 71/2015, healthcare.

I. The elimination of wage discrimination in the healthcare sector based on

the provisions of Law 71/2015
Emergency Ordinance no. 83/2014, as approved (with amendments and
supplements) by Law 71/2015 stipulates in article 1 paragraph 5.1 the following:

(5) By exception from the provisions of paragraphs (1) and (2), the personnel of
the Parliament and of the other public institutions and authorities, placed on
the same remunerative level, as well as the personnel of the Competition Council
and of the Accounts Court, here included the personnel specified in art. 5, who
benefit from a rate of the basic wages and increments below the maximum
ones established in the same public institution or authority for each position /
rank / level and gradation, shall be remunerated at the maxim level if they
carry out their activity in the same conditions. (emphasis added)

In relation to these provisions, the following questions arise:
1. Are these provisions applicable to all the employees from the public?
2. If they are, which employees should benefit from them?
3. If they are applicable and we establish the concerned employees, how should they benefit,
respectively, which are the reference wages: wages from the unit or wages from the sector?
Our answers, based on the interpretation of the law, are the following:
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1. The provisions of art. 1 par. 5.1 from Emergency Ordinance no. 83/2014
(supplemented and approved by Law 71/2015) shall apply to all public sector
employees

In this respect, we point to the following arguments:

1.1. The systematic interpretation

In order to determine the scope of the paragraph under discussion it is necessary to
identify the meaning of the phrase “of the other public institutions and authorities”. We
consider that the meaning is to be determined by reference to the master law concerning
the remuneration of the public sector personnel (Law 284/2010).

Law 284/2010 specifies its scope in art. 2, as follows:

(1) The provisions of this law apply to:

a) the personnel of public authorities and institutions, respectively, the Parliament, the
Presidential Administration, the judicial authority, the Government, ministries, the other
specialised bodies of the central public administration, authorities of the local public
administration, other public authorities, autonomous administrative authorities, as well as
the institutions subordinate to them, fully funded by the public budget, local budgets,
social security budget, special fund budgets;

b) the personnel of public authorities and institutions funded by personal incomes and
subventions from the public budget, local budgets, social security budget, special fund
budgets;

c) the personnel of public authorities and institutions entirely funded by personal
incomes;

d) the individuals who are in charge of certain public institution by virtue of a contract,
other than the employment contract.

(2) the provisions of this law shall not apply to the National Bank of Romania, the National
Securities and Exchanges Commission, the Insurance Supervisory Committee and the
Private Pensions System Supervisory Commission.

(3) The following fall within the category of public sector personnel: the personnel
employed under individual employment contract, the personnel who hold high official
positions or positions assimilated to the office of dignitary, as well as the personnel who
benefit from special statuses, here included public servants and special status public
servants.

The first remark is that this article is the only one in which the scope of the law is
established, the interpretation being made “without rest or exceptions”. From this
perspective, as we can see, the legislator uses the phrase the personnel of public authorities
and institutions in a general sense, designating all the employees from the public sector.
Which means that the provisions of article 1 paragraph 5.1 of Emergency Ordinance 83/2014
(supplemented and approved by Law 71/2015) shall apply to all public sector employees.
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1.2 The logic interpreation
1.2.2 “Reductio ad absurdum”*logic interpretation:

Let us presume the contrary interpretation, respectively, that the provisions of
paragraph 5' of article 1 of Emergency Ordinance 83/2014 (supplemented and approved by
Law 71/2015) apply only to a certain category of employees from the public sector, specified
by Law 284/2010, then two consequences are possible:

- Either the legislator would have admitted wage discrimination only for certain
categories of employees from the public sector and would have eliminated it by Law
71/2015. This means that the legislator would have assumed the violation of the principle of
equality of treatment towards all the employees, provided by article 5 of the Labour Code,
which is absurd.

- Or the legislator would have admitted wage discrimination for all the public sector
employees, but would have orders its elimination only for certain categories of employees.
This too implies that the legislator would have assumed the violation of the principle of
equality of treatment towards all the employees, provided by article 5 of the Labour Code,
which, again, is absurd.

1.2.3. Logic interpretation: No other interpretation is possible, per a contrario, this

is the correct interpretation

If we assume a different interpretation, namely that the provisions of paragraph 5.1
of Emergency Ordinance no. 83/2014 apply only to a certain category of employees from the
public sector, specified by Law 284/2010, we find that we cannot identify certain categories
of employees from the public sector, excluding other categories, because no annex to Law
284/2010 corresponds to this paragraph (the personnel ... of the other public institutions and
authorities), respectively no occupational family or category, given that the annexes classify
public sector employees into different groups. The only exception is “ANNEX no. VIII:
REGULATIONS specific to the personnel of the public authorities and institutions fully funded
by personal incomes...” As we can see, the subjects of this annex are a clearly-identified part
(public authorities and institutions fully funded by personal incomes) of the general category
public institutions and authorities. It is obvious that this is not the only category targeted by
par. 5%, given the specific difference (fully funded by personal incomes). Per a contrario, the
only possible interpretation is by reference to par. 2 of Law 284/2010, which we indicated in
point a).

1.3 The principle of interpretation within the limits of the law (“Ubi lex non
distinguit, nec nos distinguere debemus”**’)

The general legal wording “the personnel ... of the other public institutions and
authorities” encompasses all the categories of personnel that full under this definition,
without any distinction between them. By applying the “Ubi eadem est ratio, eadem solutio
esse debet” legal principle (where the same reasoning is used, the same solution shall apply)
it is undeniably proven that the legislator’s intention is that the personnel of the Parliament
and of the other public institutions and authorities, placed on the same remunerative level

3% “Reductio ad absurdum” — Reduction to the impossible.

Ubi lex non distinguit, nec nos distinguere debemus — where the law makes no distinction, neither should
we.
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as well as the personnel of the Competition Council and of the Accounts Court, here included
the personnel specified in art. 5, who benefit from a rate of the basic wages and increments
below the maximum ones established in the same public institution or authority for each
position / rank / level and gradation, are to be remunerated at the maxim level if they
carry out their activity in the same conditions. (emphasis added)

1.4 The historical method
The history of the elaboration of this law clearly reveals that the intention of the

author of the draft legislation / amendments was to eliminate wage discrimination in the
public sector. To that end, we must keep in mind the following:
- The promoter of this paragraph (amendment to Emergency Ordinance OUG 83/2014)
in the Chamber of Deputies, Deputy Adrian Solomon, motivated his intention in the
following way: “For clarifying the text and removing discrimination between persons who
hold the same offices, in the same conditions of education and seniority. 141 \We notice that,
in his motivation, the author makes a general reference to discrimination (persons who hold
the same offices, in the same conditions of education and seniority), without restricting it to
certain sector or areas.
- The promoter of this paragraph (amendment to Emergency Ordinance 83/2014) in
the Senate, Senator Liviu Marian Pop, motivated his intention in the following way: For
removing the discrimination which has appeared as a consequence of the evolution of the
law without being correlated with the rea/ity.”z The arguments above apply in this case also.

Additionally, even if we were to admit this intention of the legislator only in
connection with a certain category, while the situation is applicable to the entire public
sector, we find ourselves in a situation in a which one of the legal principles applies, namely,
“Ubi eadem est ratio eadem solutio esse debet”***. To put it otherwise, the legislator cannot
admit discrimination in general and only solve it in a limited domain because the systematic
character of an intervention would be lost and discrimination would be exacerbated in the
areas it did not intervene.
2. The provisions of art. 1, par. 5.1 of Emergency Ordinance 83/2014
(supplemented and approved by Law 71/2015) apply to all public sector
employees
The provisions of article 1, paragraph 5.1 of Emergency Ordinance no. 83/2014
(supplemented and approved by Law 71/2015) shall apply to all the employees of the
public sector who benefit from a rate of the basic wages and increments below the
maximum ones established in the same public institution or authority for each position / rank
/ level and gradation. In other words, all the employees whose wage is smaller than that of
their colleagues who fulfil the same requirements. Which includes all the healthcare
employees who find themselves in the same situation.

An additional clarification is given by the provisions of article 5 paragraph 1.1 of
Emergency Ordinance 83/2014 (supplemented and approved by Law 71/2015):

! Cchamber of Deputies, Common report on the draft legislation

http://www.cdep.ro/comisii/munca/pdf/2015/rp191.pdf

2 The Senate of Romania, Report on the draft legislation, https://www.senat.ro/legis/PDF/2015/15L021CR.pdf
% “ypi eadem est ratio eadem solutio esse debet” — there where the same reasoning is used, the same
solution shall apply.
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By remuneration level for similar positions we understand the same amount of the basic
wage as the employees who have the same position, which includes, subsequent to 31*
December 2009, the amounts afferent to the basic wage as well as the amounts afferent
to the increments they had benefitted from prior to this date, if the nominated or
promoted employee fulfils the same educational requirements — high school education,
higher education, postgraduate studies, doctoral studies — and seniority requirements
and carries out his/her activity in the same conditions, specific to the workplace at the
time of the employment or promotion.

As we can see, the reference is the remuneration level for similar positions.

3. The concept of “maximum remuneration”

In this respect, we must keep in mind the following:

The wording in paragraph 5.1, article 1 of Emergency Ordinance 83/2014
(supplemented and approved by Law 71/2015) is: in the same public institution or authority.
The meaning of this phrase can (only) be interpreted by reference to article 2, letter a) of
Law 284/2010.

Many of the public sector institutions fall within the second category, the institutions
subordinate to them. Should the legislator had chosen for reference the maximum wages
from the units themselves, he would have referred to the second category, respectively, that
of the subordinated institutions. Furthermore, the reduction to the impossible applies in this
case also: if we presume the contrary interpretation, the result would be the preservation of
the wage discrimination between the employees from different institutions (who fulfil the
same conditions). This would mean that the legislator had violated the principle of equality
of treatment of all the employees, consecrated by article 5 of the Labour Code, which is
absurd.

In these conditions, it is obvious that healthcare employees must receive the
maximum wage paid at the level of the sector and not at the level of the institution. Which
means that the provisions of article 1 paragraph 5.1 of Emergency Ordinance 83/2014
(supplemented and approved by Law 71/2015) also eliminates remuneration differences
between the various institutions, the reference being the maximum wage paid at the level of
the sector for each position / rank / level and gradation. In other words, the provisions of
article 1 paragraph 5.1 of Emergency Ordinance 83/2014 (supplemented and approved by
Law 71/2015) have two consequences (which also point to the applicable procedure):144

= The elimination of wage discrimination between the public sector institutions (which
fulfil the same conditions)™*, respectively, between the employees (who fulfil
the same conditions) of the different public sector institutions (which fulfil the
same conditions).

= The elimination of wage discrimination between the employees (who fulfil the same
conditions) of the same public sector institution.

" For eliminating discriminations as per the provisions of article 5.1, art. 1 of Emergency Ordinance 83/2014

(supplemented and approved by Law 71/2015), the following steps are to be followed:
- Identifying the maximum wages for each position / rank / level and gradation from the public sector
institutions (which fulfil the same conditions) with the highest remuneration level;
- Raising wages in accordance with these maximum wages.
We keep in mind that, due to financial incapacity, there are some institutions which, in 2009, remunerated
their employees below the maximum level, although most of the employees had a maximum evaluation.
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Il. The elimination of wage discrimination before Law 71/2015

From our point of view, the elimination of wage discrimination must be taken into
account before Law 71/2015 as we have legal grounds for this. Differentiated remuneration,
in the situation in which all the employees have the same professional training and seniority
and work in the same conditions, breaks the principle of equal pay for equal work, stipulated
in article 5 of the Labour Code. We are talking about the remuneration of the employees
who carry out equal work, without any differentiations based on objective criteria (position,
work conditions, volume and quality of the work, etc.). The interpretations concerning the
rise for PHD studies apply in this situation, a relevant article in this respect being About a
solution for the elimination of wage discrimination between magistrates with respect to the
pay rise for the doctoral degree. 146

Annex: Several answers to contrary interpretations™’

1. Point of view: The provisions of art. 1, par. 5.1 of Emergency Ordinance 83/2014
(supplemented and approved by Law 71/2015) concern the personnel of the Parliament and
the personnel of the other public institutions and authorities with the same remuneration
level as the personnel of the Parliament. Additionally, the provision applies exclusively to the
personnel indicated in Annex no. 1 to Law 284/2010 (annex which includes parliamentary
personnel), without applying, for instance, to the healthcare personnel who is specified in
Annex no. 3 to the same law.

Our answer:
Introduction

1. To read the piece of law as referring to the personnel of the Parliament and the
personnel of the other public institutions and authorities with the same remuneration level is
wrong due to the following reasons:

a) The piece of law is an excerpt from article 1 paragraph 5.1 of Emergency
Ordinance 83/2014, as approved (with amendments and supplements) by Law 71/2015,
respectively: “the personnel of the Parliament and the personnel of the other public
institutions and authorities with the same remuneration level”. As we can see, the subject is
the personnel of the Parliament and the personnel of the other public institutions and
authorities, and this personnel (placed on different remuneration levels) must meet the
requirement of having the same remuneration level, respectively, comparative levels.

b) The interpretation according to which the provisions applies to “the personnel of
the Parliament” and “the personnel of the other public institutions and authorities with the
same remuneration level as the personnel of the Parliament” breaks the law of grammatical
interpretation, ignoring the comma (and its role) which separates the phrase with the same
remuneration level from the first part of the legal text. In other words, this interpretation
could only be considered if the text had the following form: “the personnel of the Parliament
and the personnel of the other public institutions and authorities with the same
remuneration level”. This is not the case, the law being clear in this respect.

146 v . . . . . e+ u e . PP
Alexandru Bleoanca, lolanda Mioara Grecu, Despre o solutie de eliminare a discrimindrii intre magistrati in

ceea ce priveste acordarea sporului salarial pentru titlul stiintific de doctor, Curierul Judiciar, nr. 3, 2015, pp.
170-175.

7 we present hereinafter some interpretations different from the one mentioned in this article, which have
been sent to us in reply to our request concerning the elimination of wage discrimination based on our
interpretation.
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c) The remuneration level of the parliamentary personnel does not represent the
reference point for identifying the categories of employees to whom the provisions of this
paragraph apply. The explicit phrasing of the text is the following: “the personnel of the
Parliament and of the other public institutions and authorities with the same remuneration
level”.

2. The fact that the remuneration of the parliamentary personnel is specified in
Annex no. | to Law 284/2010, while the remuneration of the healthcare personnel is
specified in Annex no. Il to the same law is irrelevant. Moreover, the legislator does not
make any reference to the annexes of Law 284/2010. In this respect we must keep in mind
the following:

a) Introducing the annexes of Law 284/2010 in the interpretation of the paragraph
under discussion means creating a right because the legislator does not refer, either directly
or implicitly, to them. We cannot create a right through our interpretation of the law.

b) The establishment of the remuneration levels in Law 84/2010 is not founded on
the Annexes, but on the remuneration classes and coefficients, which confer a unitary
remuneration aspect to the public sector, the main goal of the law. To admit that there can
be made no comparisons or correspondences, based on the remuneration classes and
coefficients, between the different annexes, is to contradict both the spirit and the text of
the law.

c) We can notice that the argument is insignificant even if we admit the contrary
interpretation, respectively, that the law would refer to the parliamentary personnel and the
personnel of the other public institutions and authorities with the same remuneration level as
the parliamentary personnel, because the number of the annex does not consecrate a
remuneration level. Remuneration levels are consecrated by article 10 paragraph 2 of Law
284/2010, namely, ranking classes and coefficients, which apply to all the annexes to this
law. To put it differently, the reference for the phrase with the same remuneration level can
only be the ranking classes and coefficients. Therefore, it is obvious that even in the case of
such a restrictive interpretation, according to which the piece of law would refer to the
parliamentary personnel and the personnel of the other public institutions and authorities
with the same remuneration level as the parliamentary personnel, the legal provisions still is
to be applied to all the categories of employees with the same remuneration level
(remuneration classes and coefficients), otherwise we would be forced to consider that a
part of the law does not produce any effect which is absurd.

The provisions of Law 284/2010, Annex |, specific to the remuneration of the
parliamentary personnel, have the following structure:

No. Position Educational Public positions
level
Class Ranking

coefficient
1. Parliamentary counsel S 70 5.50
2. Parliamentary expert S 67 5.10
3. Parliamentary consultant S 54 3.70
4. Principal private secretary S 50 3.35
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5. Principal private secretary, parliamentary SSD 48 3.19
referent (shorthand typist)

6. Principal private secretary, parliamentary PL 46 3.04
referent (shorthand typist)

7. Principal private secretary, parliamentary M 41 2.69
referent (shorthand typist)

Table 3

As we can see, we speak of the following wage classes: 41, 46, 48, 50, 54, 67 and 70. The
comparative analysis with Annex no. Ill, HEALTHCARE PUBLIC SECTOR OCCUPATIONAL
FAMILY points to the correspondences below:

Wage class Its frequency
in Annex no. Il
41 9
46 7
48 10
50 9
54 6
67 1
70 7
Total 49
Table 4

As we can see, even if we were to admit the interpretation according to which article
1 paragraph 5.1 of Emergency Ordinance no. 83/2014, as approved (with amendments and
supplements) by Law 71/2015 refers to the parliamentary personnel and the personnel of
the other public institutions and authorities with the same remuneration level as the
parliamentary personnel, the legal provision applies in 49 cases which deal with the same
remuneration level (the same wage classes). Which proves at least the following:

- Annexes to Law 284/2010 are irrelevant in this case.
- The provision applies to other categories of employees from the public sector, even
in its most restrictive interpretation.

e) The only alternative to the interpretation of the remuneration level as
referring to the wage classes and coefficients (which can be taken into account, but is not
supported by the legal provisions) is to say that by remuneration level we understand the
basic wages of 2009 or the gross wages of the same year. In each of these hypotheses the
result would be the same, as in the healthcare sector we can identify remuneration levels
identical to the ones of the parliamentary personnel.
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2. Point of view: The personnel from public healthcare institutions falls under letter b) of
paragraph 2, article 2 of Law 284/2010. As it is not included in the same paragraph, a),
respectively in the same category with the parliamentary personnel, the phrase “the same
remuneration level” does not apply to it.

Our answer:

1. The personnel from the public healthcare institutions cannot be included in article
2 paragraph 1 letter b) of Law 284/2010 since this paragraph stipulates the following: “the
personnel of public authorities and institutions funded by personal incomes and subventions
from the public budget, local budgets, social security budget, special fund budgets”.
Therefore, it speaks of the institutions which produce personal incomes and subventions
granted by the public budget. Public healthcare institutions do not benefit from subventions.
By personal incomes we understand the money effectively charged from people, not from
the public consolidated budget. Therefore, the legal classification is completely wrong.

2. Public healthcare institutions clearly fall under the thesis stipulated in article 2
paragraph 1 letter a) of Law 284/2010 being “fully funded from the public budget, local
budgets, social security budget, special fund budgets”; this enumeration includes all the
budgets which belong to the public consolidated budget. The rule is that hospitals are
financed through the National Health Insurance Fund (as special fund), under the contracts
entered with the National Health Insurance Office, the exceptions being the financing
through the public budget (the budget of the Ministry of Health) and the local budgets.

3. Point of view: Since the personnel of the public healthcare system is excepted once in art.
1 par. 5 of Emergency Ordinance 83/2014, a second exception in the same piece of legislation
would be against logic and legal procedure.

Our answer:

To consider that the exception made by art. 1 par. 5 of Emergency Ordinance no.
83/2014, as approved (with amendments and supplements) by Law 71/2015, for the
personnel of the public healthcare system excludes the possibility of the exception from art.
1 par. 5.1 of the same article in an incorrect reading of the law because of the following
reasons:

b) The two exceptions have different referents:

- art. 1 par. 5 concerns the entire personnel of the public healthcare system;

- art. 1 par. 5.1 concerns the employees of public healthcare system who are
discriminated, that is, who benefit from a rate of the basic wages and increments below the
maximum ones established in the same public institution or authority for each position / rank
/ level and gradation.

b) Art. 1 par. 5 contains a reference to Emergency Ordinance 70/2014, and there
are exceptions (the employees who benefit from a wage raise in 2015 due to the increase of
the national minimum wage) to its provisions (raising wages with 100 lei). This leads us to
the situation in which the exception stipulated in art. 1 par. 5 does not apply to these
employees, but the exception from par. 5.1.

c) If we admit that several exceptions are not possible (fact we do not agree
with) we would also have to admit that the exception in art. 1 par. 3 of the same piece of
legislation does not apply to the employees from the public healthcare system. (If their
conditions of work change, the personnel benefit from the rights corresponding to the new
conditions, at the level granted to similarly remunerated positions in the public institution /
authority they work for.), which is absurd. Moreover, if we admit the impossibility of the
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accumulation of several exceptions by certain categories of employees from the public
healthcare sector, we should establish a hierarchy of the exceptions. This means we should
determine, for instance, whether the exception stipulated in par. 3 or the one stipulated in
par.5 applies to them. However, in relation to the given example, the application of both
exceptions is the only one cohesive with the legal text, similarly remunerated positions
benefitting already from the wage raise referenced in par. 5.

d) If we admit that several exceptions are not possible (fact we do not agree
with), in the conditions of the exception from art. 1 par. 5, we should also admit the fact the
exception specified in art. 1 par. 11 of the same piece of legislation does not apply either to
the employees from the public healthcare sector, which would mean to deprive the law of
its effects, which contradicts the legal principle “Actus interpretandus est potius ut valeat
guam ut pereat” (the law shall be interpreted in such a way as to give effect to it, rather than
in such a way as to deprive it of any effect).
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Abstract

This article deals with a sensitive issue which affects a professional category of the
Romanian healthcare system, nurses, namely, the issue of the equivalence of studies/
revalorization of diplomas. This problem was determined by the need to integrate the
professional training of nurses into the types of training accepted within the European Union,
as well as by the inaccurate transposition of some of the European principles into the
national legislation. The content is represented by the fact that the nurses who graduated
from the previous type of professional training are now forced to take the initial training
from the start in order to be able to advance. The solution we propose is the balance of skills,
an institution which recognizes all the skills possessed by someone, irrespective of the way in
which the same were obtained, based on the principles of Directives 2005/36/CE and
2013/55/EU. The result of this solution is the equivalence of the skills of this category of
nurses into the European Credit Transfer System, followed by the possibility to complete
one’s professional training in order to obtain the degree of Bachelor of Science in Nursing.

Key words: nurses, equivalence, revalorisation, the right to purse a profession.

1. Introduction
1.1. Several problems specific to the Romanian labour market

When analysing professional skills, our hypothesis is the following: the total skills
possessed by Romanian employees (and by a large part of the active and fit for work
citizens) exceed, at present, the total skills officially recognised by various diplomas.**® This
hypothesis is founded on three facts, based both on the authors’ experience, as well as on
partial information supplied by the researches we have carried out: the significant

% We mention that our hypothesis takes into consideration the existence of a reverse effect as well,

determined by the quality of the Romanian education system: some of the certified skills are below the
certified level. Even if we cannot appreciate the span of this phenomenon, we cannot ignore it since it is a part
of the “formal dimension” (figuratively speaking) which exists in certain areas of the professional training.
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development of non-formal training, on-the-job training (a significant share coming from the
migration phenomenon) and the individual adaptation to information technologies. As we
do not intend to verify this hypothesis by means of the research carried out within this
study, it serves as an introduction to the specific problem analysed in this article.

Given the legal provisions which obligate both the employer and the employee to
carry out professional activities only based on recognised skills, at present, a considerable
amount of skills cannot not be used (or cannot be officially or legally used) at work, leading
to a significant loss for the Romanian society. Since there are many
areas/activities/professions in which the employees make use of informally acquired skills,
we notice the existence of a real “grey area of the skills used in professional activities”.

The gap between training-certification of skills and the labour market is obvious
especially in the private environment which focuses mostly on “what one’s knows how to
do”, being fairly indifferent to actually certified competences (with the exception of certified
professions). In this context, we consider it is necessary to modernise the system of skills
training and certification given the changes experienced by the Romanian society and the
global social changes.

1.2. A necessary solution: the balance of skills

Based on some exchanges of experiences of the authors, doubled by subsequent
documentation, we found that in France there is an efficient institution known as the
Balance of skills which has been in use for several years. This institution may attest the skills
possessed by an employee who wishes to undergo this kind of evaluation, including also the
informally acquired skills and, especially, experience-based skills. The essence of this
approach is verifying the way in which the initial training is connected to other types of
subsequent training, with experience-based acquisitions and/or informal training, from the
perspective of the identification of a possible construction of a new professional profile.
Supplementing the required skills by means of professional training fulfils the mechanism of
passage to another profession/occupation, the institutional framework being ensured by the
reform of the higher education established at Bologna (improved in Lisbon).

The system of initial and continual professional training is very rigid in relation to the
needs of a more and more dynamic labour market. The introduction of the balance of skills
institution we propose would create a certain flexibility of the available workforce, with a
significant impact on the economic life. In other words, the introduction of the innovating
mechanism on the labour market might determine a significant step forward for the growth
of the nation’s most important resource: the qualification of the workforce. It goes without
saying that efficiency would be enormous if this demarche were to be doubled by the
creation of the professional skills table, thus creating a universal reference point for this
type of passage from one profession/occupation to another.**® However, as we will explain
below, the problem is overcome in the case of the professions for which the minimum
required skills have been established at the level of the European Union and nurses fall
within this category.

The solution known as the balance of skills is also supported by the favourable
context created by the professional training which takes place as part of the projects based
on structural funds, which potentiates the measures suggested by us. The fundamental idea

%9 Eor the centralisation of professions according to skills and the elaboration of the skills table, Ireland is the

most eloquent example.
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is the fact that the labour market requires a set of coherent measures for increasing
workers’ capacity to deal with change, complex and unpredictable situations, this proposal
being one of the most important strategic initiatives in this respect.

1.3. Problems specific to the Romanian healthcare system

The series of researches carried out by Centrul de Cercetare si Dezvoltare Sociala
“Solidaritatea”, over more than 6 years, led us to the conclusion of the extremely high
rigidity of the system for the training and certification of informally and non-formally
achieved skills, which affect the Romanian healthcare system. Additionally, nowadays, we
can speak of the existence of a monopoly of the professional training which excludes the
possibility of certifying formally obtained skills, base on professional experience and/or
informally obtained skills for passing to a different professional status, respectively, another
officially recognized training level.

Due to the successive changes of the training levels for nurses, doubled by the
coexistence of several types of training, college graduate nurses are the most affected.
Consequently, we consider that the professional training of nurses requires an approach
from a different perspective, a natural career path should be established. This approach
must be considered in a wider context, that is, the situation of initial and continual
professional training in relation to the labour market, the previous sections providing a draft
of this context.

The analysis of the situation indicates, therefore, the fact that one of the important
professions of the healthcare sector, directly involved in the medical activity, that is, the
profession of nurse, is deprived, in Romania, by a normal path, which could only be achieved
by defining a professional standard which takes into account the two dimensions of reality:

- practical duties far beyond the theoretical/certified ones;

and

- theoretical training (faculty) far beyond the limits of the right to practice.

These two realities represent, in fact, the source of a new type of discrimination
which appeared and grew in the public healthcare system, namely, wage discrimination
according to the studies, in the context of the identical duties of the college graduate nurse
and of the BSN nurse.

As medical education and professional paths are not organised on units of
competency which may be acquired by recognised alternative ways, we notice a narrowing
of the professional development horizon which allows only a certain kind of diplomas. We
denounce, therefore, the absence of an updated professional standard for the nurse
profession. To outline one of the major absences, it is enough to mention that the principle
we should rely on when updating the professional standard is the recognition of any type of
professional training reflected in the achievement of certain specialised skills, which should
be correlated to the possibility of a promotion level.

The most serious phenomenon which affects most of the nurses is the redundancy of
their training process, thus proving the indifference of the system towards them since the
frequent changes of the initial training forms have continuously charged nurses with new
duties. The nurses who were already employed by the public healthcare system were most
affected, being caught in the vicious circle of redundant training. We are speaking about the
nurses who were force to follow several training programmes in order to be able to keep
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their profession to the initial level. Examples are utterly shocking, leading sometimes to a
total training duration which exceeds the training duration for a physician:*°
d) Maximum path (final level — nurse holder of the degree of Bachelor of Science in
Nursing):

a.1) High school graduation (nurse), followed by post-secondary school graduation (3

years), plus college (3 years) subsequently and, in the end, the faculty of nursing (4

years). Cases are rare, but the fact that they sum up 14 years of training for the

profession of nurse is eloquent for indicating the degree of the anomaly.

a.2) High school graduation (nurse), followed by 1 equivalence year, plus 3 years of

post-secondary school and 4 years of nursing faculty, amounting to 12 years of

training.

a.3) High school graduation (nurse), followed by post-secondary school graduation (3

years) and in the end the faculty of nursing (4 years) — a total duration of 11 years for

the profession of nurse.

a.4) High school graduation (nurse), followed by equivalence with the post-secondary

school (one year), plus, in the end, the faculty of nursing (4 years). Total duration of

the initial training: 9 years.

a.5) Post-secondary school graduation (3 years), followed by the faculty of nursing (4

years). The total duration of the training: 7 years.

e) Intermediate path (final level: nurse - post-secondary school graduate;
remuneration level below BSN holders):

b.1) High school graduation (nurse), followed by post-secondary school graduation (3

years). Total duration of the initial training: 7 years.

b.2) High school graduation (nurse), followed by equivalence with the post-secondary

school (one year), and in the end post-secondary school graduation (3 years). Total

duration of the initial training: 8 years.
f) Normal paths:

c.1) Post-secondary school (3 years).

c.2) College (3 years).

c.3) Faculty of nursing (4 years).

We mentioned above only the most frequent training paths, other additional
combinations being also possible. This abnormal evolution of the nurses’ initial training
created a lot of uncertainty concerning the development of one’s own career, significantly
contributing to a decrease in the quality of the professional life and to a feeling of
discrimination in comparison with other professions. Therefore, it is highly necessary to
adopt certain measures for eliminating redundant intermediary training forms.

2. Equivalance — one of the results of the balance of skills

Next, we will prove that the principles applicable to equivalence as well as those
usable to a great extent in the case of the balance of skills are already provided by the
legislation of the European Union, more precisely in Directive 2005/36/EC and in Directive
2013/55/EU. The object of these directives is the recognition of the professional
qualifications in the Member States of the European Union, medical professions here

% |nitial elaboration of this issue in Rotil3 Viorel (coord.), Studiul privind nevoile specifice de consiliere si

orientare profesionala ale salariatilor din sanatate. Studiu de caz: regiunea Sud-Est, Editura Sodalitas, Galati,
2013
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included. From this perspective, at first sight we could consider that their provisions do not
produce effects internally, that is, concerning post-secondary graduate nurses who work in
the Romanian hospitals. However, we consider that this interpretation is incorrect since the
principles laid down by these directives are applicable to Romania also. One of the
arguments stems from the effects of the migration of medical personnel: as we will see in
the section dedicated to the revalorisation programme, once the diplomas of the post-
secondary graduate nurses are revalorised, they will have the possibility to freely purse their
profession in another state of the EU at levels comparable with higher education graduates.
Taking into consideration their freedom to come back in Romania after having worked for a
time in another member state of European Union, it is absurd that they are deprived in
Romania of rights they had in another EU country, which is contrary to the provisions of said
directives.

The most important argument for the character of source of law of the above-
mentioned directives is the fact the national provisions concerning nurses refer equally to
the Romanian nurses and to those who (could) come to Romania and are in a situation
similar to that of post-secondary school graduates. Therefore, it is obvious that the national
legislation should align to the provisions and principles of the directives.

2.1. The principles applicable to the recognition of medical professional
qualifications imposed by the European directives

From the perspective of article 31 paragraphs (3) and (4) of Directive 2005/36/EC the
training of registered nurses implies at lest three years of study or 4 600 hours of theoretical
and clinical training, the theoretical training theoretical and clinical training, the duration of
the theoretical training representing at least one third and the duration of the clinical
training at least one half of the minimum duration of the training. Our attention is drawn to
the wording of the second sentence of article 31 paragraph (3): “Member States may grant
partial exemptions to professionals who have received part of their training on courses which
are of at least an equivalent level.” The determination of the meaning of the phrase training
of an equivalent level is one of the keys for solving this problem.

The theoretical training is defined as that part of the training in which the candidate
nurses acquire the knowledge, the understanding and the professional skills required for
organising, providing and evaluating global medical care. The second sentence of article 31
paragraph (4) is noteworthy, “The training shall be given by teachers of nursing care and by
other competent persons, at universities, higher education institutions of a level recognised
as equivalent or at vocational schools or through vocational training programmes for nursing
which lays down an essential requirement of the trainers.

The text of article 12 of Directive 2005/36/EC is also relevant for our topic, as it
defines the concept of assimilated professional training as follows:

Any evidence of formal qualifications or set of evidence of formal qualifications
issued by a competent authority in a Member State, certifying successful
completion of training in the Union, on a full or part-time basis, within or outside
formal programmes, which is recognised by that Member State as being of an
equivalent level and which confers on the holder the same rights of access to or
pursuit of a profession or prepares for the pursuit of that profession, shall be
treated as evidence of formal qualifications referred to in Article 11, including the
level in question.
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Any professional qualification which, although not satisfying the requirements
contained in the legislative, regulatory or administrative provisions in force in the
home Member State for access to or the pursuit of a profession, confers on the
holder acquired rights by virtue of these provisions, shall also be treated as such
evidence of formal qualifications under the same conditions as set out in the first
subparagraph. This applies in particular if the home Member State raises the
level of training required for admission to a profession and for its exercise, and
if an individual who has undergone former training, which does not meet the
requirements of the new qualification, benefits from acquired rights by virtue
of national legislative, regulatory or administrative provisions; in such case this
former training is considered by the host Member State, for the purposes of the
application of Article 13, as corresponding to the level of the new training.
(emphasis added)
We have quoted this article in extenso because it offers a good introduction to the problem
we mean to solve. Hereinafter, we will approach the content of the Directives from the
perspective of the principles they lay down.

The principles applicable to the recognition of professional qualifications, respectively, to
initial and continual professional training, as well as the certification thereof are found in the
text of Directive 2005/36/CE supplemented and amended by Directive 2013/55/UE:

2.1.1. Directive 36/2005/CE™*

The principles identified in this directive mostly concern the procedure for the recognition of
qualifications in the cases when they are not the object of express legal provisions, as is the
case of medical professions. However, given their character of principle, we believe that they
establish some compulsory reference points for all the situations which deal with the
recognition of professional qualifications, nurses here included.

Paragraph (15)*% of the preamble to the Directive™? expresses the principle of
compensatory measures.”® The principle applies in the case of the absence of
harmonization of the minimum training conditions, being used in analysing the qualification
level, respectively in establishing the right to pursue a certain profession. Compensatory
measures should take into account the professional experience of the person who requests
the recognition of a certain qualification. For having access to a certain activity/profession,
either an aptitude test or an adaptation period may be required. The application of this
principle is described in article 14 of the Directive.

! DIRECTIVE 2005/36/EC of 7 September 2005 on the recognition of professional qualifications

Through this notation we indicate the items of the preamble to the directive.

The preamble includes the recitals of the directive, also having a guiding role as to the interpretations which
should be given to the piece of law, in compliance with the legislator’s intentions.

% par. (15) Directive 2005/36/EC: “In the absence of harmonisation of the minimum training conditions for
access to the professions governed by the general system, it should be possible for the host Member State to
impose a compensation measure. This measure should be proportionate and, in particular, take account of the
applicant's professional experience. Experience shows that requiring the migrant to choose between an
aptitude test or an adaptation period offers adequate safeguards as regards the latter's level of qualification, so
that any derogation from that choice should in each case be justified by an imperative requirement in the
general interest.”
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Paragraph (16) of the preamble stipulates that a common platform of all the states could be
created with respect to the recognition of qualifications which should include the following
additional compensation criteria:

e An additional professional training;

e An adaptation period;

e An aptitude test;

¢ A prescribed minimum level of professional practice;

¢ A combination thereof;
Citizens who find themselves in such situations have the right to choose between the
adaptation period and the aptitude test.

Art. 14, par. 1) lays down the conditions for the aptitude test or the adaptation period:
e The duration of the required additional training is one year shorter at least;
e The training the applicant has received covers substantially different matters than
those included in the necessary qualification title.

Art. 14, par. (5) lays down the principle of the utility/use of experience in completing
professional skills: before the compensatory measures are imposed, it has to be checked
first if the knowledge acquired during the professional experience are of a nature to cover
the differences in skills / matters.

(19) For the healthcare sector, the following shall be established:
c) The fundamental principle of the automatic recognition of the qualification titles
based on the coordination of the minimum professional training requirements.
d) Completion, through a system of acquired rights, which the qualified professionals
should benefit from in certain conditions.

Art.3, par. (1), letter (h) The aptitude test consecrates the principle of the completion of
skills, based on the initial training and in relation to the matters/skills which have not been
certified.

Art.3, par. (3) Evidence of formal qualifications shall be regarded as evidence of formal
qualifications if the holder has three years' professional experience.

Art. 12'°° second thesis — The principle of assimilated professional training: in case the
home Member State raises the training level required for pursuing a profession, the persons

5 Art. 12: Any evidence of formal qualifications or set of evidence of formal qualifications issued by a

competent authority in a Member State, certifying successful completion of training in the Community which is
recognised by that Member State as being of an equivalent level and which confers on the holder the same
rights of access to or pursuit of a profession or prepares for the pursuit of that profession, shall be treated as
evidence of formal qualifications of the type covered by Article 11, including the level in question. Any
professional qualification which, although not satisfying the requirements contained in the legislative,
regulatory or administrative provisions in force in the home Member State for access to or the pursuit of a
profession, confers on the holder acquired rights by virtue of these provisions, shall also be treated as such
evidence of formal qualifications under the same conditions as set out in the first subparagraph. This applies in
particular if the home Member State raises the level of training required for admission to a profession and for
its exercise, and if an individual who has undergone former training, which does not meet the requirements of
the new qualification, benefits from acquired rights by virtue of national legislative, regulatory or
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who underwent a previous form of training, which does not meet the requirements of the
new qualification, are considered to possess a qualification in line with the level of the new
training.

Art. 23, par. (1) consecrates the principle of the acquired rights: when not all the training
requires stipulated in the Directive are met, each Member State shall consider evidence of
formal qualification all the formal qualifications which attest a training which began before
the accession. The required condition is that these qualifications are accompanied by a
certificate which attests that the holders have been engaged in the activities in question for
at least three consecutive years during the five years prior to the date of issue of the
certificate.

2.1.2. Directive 55/2013/EU™®

Paragraph (7) of the recitals specifies what we can consider to be the principle of pursuing
once more the entire professional training (stipulated in art. 4 also), which should be taken
into consideration when the differences between the fields of activity are so large that a full
programme of education and training would be required from the professional to
compensate for shortcomings. In order to apply this principle a specific procedure is
required for acknowledging the differences. The principle is implicitly mentioned in the
provisions concerning partial access.”™’
The procedure applicable in the case of significant training differences:

e Art. 14, par. (1) provides an adaptation period or an aptitude test in the following

situations:

c) The person’s training covers matters which are significantly different from the

ones included in the qualification officially recognized by the Member State;

d) Additional professional activities / duties;

o Art. 14, par. (6) lays down the applicable procedure: a decision is issued imposing™>®
an adaptation period or aptitude stage:

administrative provisions; in such case this former training is considered by the host Member State, for the
purposes of the application of Article 13, as corresponding to the level of the new training.

3¢ DIRECTIVE 2013/55/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 20 November 2013
amending Directive 2005/36/EC on the recognition of professional qualifications and Regulation (EU) No
1024/2012 on administrative cooperation through the Internal Market Information System (‘the IMI
Regulation’)

7 Art. 4f, par. 1, letter b): “differences between the professional activity legally exercised in the home Member
State and the regulated profession in the host Member State as such are so large that the application of
compensation measures would amount to requiring the applicant to complete the full programme of education
and training required in the host Member State to have access to the full regulated profession in the host
Member State”;

158 (6) The decision imposing an adaptation period or an aptitude test shall be duly justified. In particular, the
applicant shall be provided with the following information:

(a) the level of the professional qualification required in the host Member State and the level of the
professional qualification held by the applicant in accordance with the classification set out in Article 11; and
(b) the substantial differences referred to in paragraph 4 and the reasons for which those differences cannot be
compensated by knowledge, skills and competences acquired in the course of professional experience or
through lifelong learning formally validated to that end by a relevant body.
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c) the level of the professional qualification required in the host Member State
and the level of the professional qualification held by the applicant;
d) it includes the substantial qualification differences reasons for which those

differences cannot be compensated by the measures specified under paragraph 2).

Paragraph (10) of the recitals lays down the principle of completing one’s educational
level through lifelong learning: the five levels of the European Qualifications Framework
shall not be used as exclusion criteria when it contradicts the principle of lifelong learning.

Paragraph (13) of the recitals lays down the principle of the validation of lifelong
learning by a relevant body: the compensatory measures must take into account the skills
and competencies acquired by the applicant in the course of his professional experience or
lifelong learning, formally validated to that end by a relevant body.™® The principle is
provided in art. 14, par. 5.'%

Article 3, stipulates in paragraph (a), letter (l): ‘lifelong learning’: all general education,
vocational education and training, non-formal education and informal learning undertaken
throughout life, resulting in an improvement in knowledge, skills and competences, which
may include professional ethics;

Paragraph (19) of the recitals lays down the principle of exemptions from some part of the
training if such elements of the later training have already been completed during the
former medical specialist training programme.

Of equal relevance are the provisions of paragraph (36) of the recitals:
The Commission should in due course assess the recognition regime applicable to
the evidence of formal qualifications as a nurse responsible for general care
issued in Romania. Such an assessment should be based on the results of a
special upgrading programme, which Romania should set up in accordance with
its national laws, regulations and administrative provisions, and for which it
should liaise with other Member States and the Commission. The purpose of such
special upgrading programme should be to enable participants in that
programme to upgrade their professional qualification to successfully satisfy all
the minimum training requirements set out in Directive 2005/36/EC.

As we can see, revalorization'® is a possibility, not an obligation.

Art. 31, par. 3) The principle of equivalence:
“The training of nurses responsible for general care shall comprise a total of at least three
years of study, which may in addition be expressed with the equivalent ECTS credits, and shall

% The provision is applicable in the absence of the harmonisation of the minimum training requirements.

Art. 15 par. (5): “Paragraph 1 shall be applied with due regard to the principle of proportionality. In
particular, if the host Member State intends to require the applicant to complete an adaptation period or take
an aptitude test, it must first ascertain whether the knowledge, skills and competences acquired by the
applicant in the course of his professional experience or through lifelong learning, and formally validated to
that end by a relevant body, in any Member State or in a third country, is of such nature as to cover, in full or in
part, the substantially different matters defined in paragraph 4.”

181 Revalorisation has been introduced as possibility through Order no. 5114 of 15 December 2014 on the
approval of the Methodology for the organisation, development and completion of the special programme for
the revalorisation of nurses’ initial training.
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consist of at least 4 600 hours of theoretical and clinical training, the duration of the
theoretical training representing at least one third and the duration of the clinical training at
least one half of the minimum duration of the training. Member States may grant partial
exemptions to professionals who have received part of their training on courses which are
of at least an equivalent level.” (emphasis added)

Art. 33, par. 3, letters (a-b) establish the possibility of (equivalent) “bachelor” diplomas,
issued based on a revalorisation programme (the Polish example).

3. The situation in Romania. Several anomalies

Many changes of the types of nurse training over the past 25 years have generated a
series of problems which fall under the scope of the two previously mentioned directives.
The basic issue concerns the requirements which nurses must fulfil in order to purse their
profession in another Member State of the European Union.

The main observation is related to the fact that although the Directive recognises the
principle of acquired rights, the Romanian State does not do the same in relation to nurses.
A major problem is generated, as we will see, by the legislator who introduced a
discriminatory provision in the case of medical education. We believe that this is about the
right to pursue a profession which cannot be altered by the apparition of new types of
training, different from the one nurses had access to at the time of their application for the
initial training.

The Directive admits the possibility of compensating the differences of studies
through alternative ways, respectively:

a) The principle of the utility of experience in completing professional skills;
c) Applying the principle of the validation of lifelong learning, respectively, taking
into account all forms of general instruction, education and professional training, non-
formal education and informal lifelong learning, leading to an improvement of the
knowledge, skills and competences, which may include professional ethics;
d) The creation of a body which formally validates the skills and competences acquired
through experience and/or through lifelong learning.
At this point we find that the competent institutions have not initiated the proceedings
concerning the observance of the nurses’ rights, preferring either the revalorisation
programme (we specify below some of the shortcomings of the revalorisation programme),
or the obligation to fully retake courses in nursing faculties.

3.1. Law 1/2011 (Education Law)

The main problem is generated by art. 174, par. (6) of Law 1/2011 (Education Law), which
forbids the university recognition of the credits obtained in post-secondary schools: “Post-
secondary studies cannot be transposed into credits valid in medical higher education”
Therefore, we find a legal obstacle in the way of nurses, graduates of post-secondary
schools, who began their training before 1 Januar7 2007. Two major legal problems stem
from this provision:

a) The provision is discriminatory, excluding nurses from the category of citizens
who benefit from the system of transferable credits. In this respect, it suffices to
mention the provisions of art. 44, par. (10): “Education and professional training
credits obtained in post-secondary education may be recognised by universities
for holders of baccalaureate diplomas, based on the decision of the university
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senate.” Obviously, we are facing either a case of discrimination, or derogation
from the general provisions. In the context of the principles laid down by EU
legislation, it is clear that it is not a derogation, but a discrimination.

b) Directive 55/UE/2013 appeared subsequently to Law 1/2011, therefore the latter
needs to be adapted to the new provisions.

3.2. The revalorisation programme
3.2.1. For nurses who worked continuously at least 3 years during the last 5 years, the
revalorisation programme is devoid of all practical utility

The purpose of the revalorisation programme, provided by the Common Order of the
Minister of National Education and the Minister of Health no. 4.317/943/2014, is the
automatic recognition of the qualification of nurses to which this programme applies.

In the case of nurses graduates of post-secondary schools who worked at least 3
years during the last 5, the outcome of the revalorisation is the reduction of the bureaucratic
procedure, their qualification being already recognised based on a certificate. In this respect
we indicate that Directive 36/EU/2005, as amended by Directive 55/EU/2013 stipulates the
following with respect to the requirements for the recognition of the nurse qualification (art.
33a):

As regards the Romanian qualification of nurse responsible for general care, only the
following acquired rights provisions shall apply:

In the case of nationals of Member States who were trained as a nurse responsible for
general care in Romania and whose training does not satisfy the minimum training
requirements laid down in Article 31, Member States shall recognise the following
evidence of formal qualifications as a nurse responsible for general care as being
sufficient proof, provided that that evidence is accompanied by a certificate stating
that those Member State nationals have effectively and lawfully been engaged in
the activities of a nurse responsible for general care in Romania, including taking full
responsibility for the planning, organisation and carrying out of the nursing care of
patients, for a period of at least three consecutive years during the five years prior
to the date of issue of the certificate:

(a) Certificat de competente profesionale de asistent medical generalist with post-
secondary education obtained from a scoala postliceala, attesting to training started
before 1 January 2007;

(b) Diploma de absolvire de asistent medical generalist with short-time higher
education studies, attesting to training started before 1 October 2003;

(c) Diploma de licenta de asistent medical generalist with long-time higher education
studies, attesting to training started before 1 October 2003 (emphasis added).

As we can see, nurses (nationals) who started post-secondary education before 1 January
2007 and who have been engaged in the activities of nurse for at least three consecutive
years during the past 5 years (requesting/holding a certificate to that end) benefit from the
recognition of the qualification based on the principle of acquired rights.

If we consider the revalorisation programme initiated by the Ministry of Health and
OAMMR (Order 4317/11.08.2014, published in Official Gazette no. 624 of 26.08.2014) we
notice the following:
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a) The revalorisation programme addresses the applicants who acquired the initial
training of general care nurse before 1 January 2007, while the Directive concerns the
applicants who began the initial training as general care nurse. Thus, three generations
of graduates are being illegally excluded, respectively, the graduates of 2007, 2008 and
20009.

b) The revalorisation programme does not have any practical applicability (in terms of
the current legal effects) for the nurses who started post-secondary school before 1
January 2007 and who worked as nurses at least 3 consecutive years during the last 5
years (requesting/holding a certificate to that end), as they benefit from the recognition
of their qualification based on the principle of the acquired rights. This is the alternative
recognition path, in relation to the minimum training requirements stipulated by article
31 of the Directive (e.g. at least 4600 of training in at least 4 years of study).

One of the obvious consequences of this analysis is that pursuing one’s profession for
at least 3 years during the past 5 years (doubled by the proof of taking full responsibility for
the planning, organisation and carrying out of the nursing care of patients) is as important as
the training activities carried out in the revalorisation programme.

3.2.2. The revalorisation programme focuses only on “external revalorisation”, missing the
necessary “internal revalorisation”, currently known as equivalence

If we consider the intention of the law concerning revalorisation, the wish to meet
the requirements of the directives regarding the minimum compulsory training level for the
automatic recognition of the qualification in the other Member States of the EU is obvious.
In other words, this is an “external revalorisation”, without any internal consequences
(announced in the legislation) on the professional statues of these graduates. This means
that the revalorisation programme gives rise to another training level of nurses, when this
profession has already enough troubles in this field.

Our critique, as detailed below, addresses the need of “unifying this profession”,
respectively bringing nurses to the same recognised basic level. From this perspective, we
believe that the revalorisation programme should provide, at the same time, “internal
revalorisation” which complies with the principles of the acquired rights, assimilated
professional training and equivalent training.

3.3. Several considerations on the right to pursue a profession

We consider that the main basis of equivalence is the nurses’ rights to pursue a
profession, as form of protection against the changing of the initial types of training. This
right can be derived both from the citizen’s constitutional rights and from the principle of
acquired rights stipulated in Directive 36/2015.

Considering the topic under discussion, respectively, the equivalence of nurses who
are graduates of post-secondary education with nurses who are graduates of a BSN
programme, we may ask whether this right is being violated given that post-secondary
graduate nurses can still practice freely their profession. If we take into account the
maximum possible harm, that is, the loss of the right to pursue the profession, it is clear we
are not in such a situation. But, it is equally clear that this right has been violated if we
consider thing from the perspective of professional advancement: post-secondary education
graduates are forced to cover the entire higher education training programme if they want
to have access to this new professional level, which is associated with a higher
remuneration level. To make things even clearer, post-secondary graduate nurses and BSN-
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holders have, at present, exactly the same duties. Therefore, we do not speak of a different
profession or, at least, of a difference in duties. Having to cover the entire university training
means re-attending professional trainings for skills which have already been recognised for
pursuing the profession, which is equal to the non-recognition of these skills from the
perspective of the accession to a new professional level.

4. The procedure applicable to equivalence, in line with the previously stated
principles and provisions

De lege ferenda, we consider that it is highly necessary to transpose in the national
legislations the principles laid down in the directives concerning the recognition of
qualifications, ensuring thus the equivalence, respectively, “internal revalorisation”. The
reference level for equivalence should be university studies, generating standards in the
field, both in terms of skills and in terms of wage rights. This can be achieved in the following
manners:

4.1. University recognition of the credits obtained in post-secondary education
It is the main proposal of lex ferenda, consisting in the abrogation of the provisions of

par. (6) of art. 174, Law 1/2011. The motivation is given by the need to eliminate
discrimination of the graduates of post-secondary nursing school as well as by the context
created by Directive 2013/55/UE. Compared to the solution proposed in paragraph 4.2, this
approach is devoid of the possibility to recognise informally-acquired and/or professionally
based skills.

4.2. The balance of skills followed by training completion for the additional skills
required by the new professional level
4.2.1. The balance of skills
The first step of the equivalence/revalorisation process proposed in the present
article is the balance of skills. The balance of skills presupposes the evaluation of all the skills
which nurses possess, irrespective of the way in which they were acquired, taking into
consideration all the evaluation methods provided by the two directives. Briefly, the balance
of skills implies the following logical steps:
1. The identification all the skills acquired through the initial training, certified by
the diplomas awarded at the end of this types of training.
2. The identification of the skills acquired upon the completion of various
initiation/specialisation courses.
3. The identification of all the skills acquired through continual professional
training.
4. The identification and validation of the skills obtained based on the professional
experience.
5. The validation of the informally-obtained skills.
6. The identification of the professional skills which can be assimilated to the hours
of clinical practice.
Iltems 2, 3, 4 and 5 of the procedure are based on the application of the following
principles provided by the directives:
h) the principle of acquired rights;
i) the principle of the benefit of experience in completing professional skills;
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j) the principle of lifelong learning validation, that is, taking into account all
general education, vocational education and training, non-formal education and
informal learning undertaken throughout life, resulting in an improvement in
knowledge, skills and competences, which may include professional ethics;

k) the principle of assimilated professional training;

[) the principle of exemption from some part of the training;

m)the principle of completing skills by means of tests;

n) the principle of equivalence.

The balance of skills must be applied individually to each nurse who requests it, the
result being the table of individual skills. It is a perquisite of the equivalence/revalorisation
process, its stake being to determine the differences from the skills required to pass to
another professional level: nurse with university studies. Compared to point I, which we will
present hereinafter, from the nurses’ perspective, the essence of the balance of skills is the
recognition of a number of credits, doubled by the possibility to complete the difference in
universities. Generalising, we estimate that the balance of skills can lead to the recognition
of minimum 120 credits, up to 180.1¢
4.2.2. Completion of skills

The second step of the equivalence/revalorisation process is completing skills
through training. Taking into account that the envisaged professional level is that of the
nurse with a BSN degree, it is obvious that the completion of the skills must take place at
university. This solution does not force the university training environment as it is in
complete agreement with the system of credit transfer, supplemented by the recognition of
informally-acquired or experienced-based skills. If we consider the estimation in point |,
completing skills at university would presuppose an actual duration of the studies of 1 to 2
years.

The final result of this process would be the graduation examination, respectively,
the bachelor’s degrees for the graduates.

4.3. Good practice guide concerning equivalence

As part of the project Methodological framework on the recognition and equivalence
of formally, non-formally or informally acquired professional skills by nurses who do not hold
a bachelor’s degree, POSDRU/155/1.2/S/141134, the Ministry of Education and Scientific
Research elaborated a Good Practice Guide (Guide hereinafter) with the same title as the
project.163

Although the Guide recognizes the extent of the problem and proposes several
solutions, in agreement with the documents published and sent by us to the relevant
institutions of the State prior to the publication of the Guide, it has several shortcomings in
relation to the legal provisions of EU and what we consider would be a normal career path
for the nurses. The critiques brought to this Guide should also be read as a complementary
method for outlining the correct solutions.

According to the order in which they appear in this document, the problems are the
following:

162 .
In some cases even above 180 credits.

http://echivalarestudiiasistenti.ro/images/pdf/Ghid _de bune practici A2.6.pdf
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- We cannot agree with the authors of the Guide concerning the irrelevance of the
equivalence term in relation to the proposals contained herein,'®* the entire process being
meant to bring nurses at the same level of certified skills within the profession unification
process.

- The admission contest to higher education'® is an acceptable solution only if there
are too many applicants for the equivalence process.

- The universities which could organise completion courses should be all the
universities who have accredited or authorised nurse training programmes, the solution
proposed by the Guide, respectively, only authorised universities, being discriminatory.®® Of
course, the acceptance of the universities with authorised programmes takes into account
the obligation to organise the degree examination in a university centre which has an
accredited programme.

- The Guide does not include the skills acquired through continual medical education
among the formally-acquired skills, referring exclusively to the curriculum of the post-
secondary school.'® Even if it is necessary to compare the curriculum of the post-secondary
school with the university programme, we have several objections to the mechanism
proposed by the Guide:

- The 75% percentage of the correspondence between the two syllabuses as a
condition for admission to such a programme has been established arbitrarily. Also, we
consider that it is necessary to establish alternative ways for completing the skills,
irrespective of the correspondence percentage. To that end, the formula of proportionate
recognition, doubled by the completion of the studies according to the result is the most
appropriate.

- The evaluation of the formally acquired skills should take into consideration the
results of all the types of training covered by the applicant up to the evaluation point. It is
worth of mention that a great part of this training was done by the professional body though
annual training plans and the awarded diplomas/certificates could be considered official
documents.

- The evaluation of the certified training level held by the nurses should be related to
the fundamental matters of the university programme curriculum,'®® plus, at most, the
specialty matters. This natural approach emphasises that the 75% minimum threshold of the
correspondence between the syllabuses is irrelevant.

- The essence of the recognition process established by the Guide is the following:
“The recognition of the formally, non-formally and informally acquired skills by the nurses
who do not hold a bachelor’s degree shall be achieved by passing certain examinations/tests
and/or practical evaluation tests from the curriculum of each matter of the syllabus, tests

164 Methodological framework on the recognition and equivalence of formally, non-formally or informally

acquired professional skills by nurses who do not hold a bachelor’s degree, Good Practice Guide (Guide
hereinafter), p.3.

165 Stipulated in the Guide, p. 3.

Guide, p. 3. If a university which has an authorised study programme can regularly provide nursing
programmes, it only natural that it is allowed to provide programmes as part of the equivalence process as
well.

167 Guide, p. 4.

More than that, even the fundamental matters could be narrowed down to those which ensure the skills
stipulated in art. 31, par. 6 of the Directive.
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7189 \We consider this

similar with those taken by any student of the faculty of nursing.
approach wrong with respect to the following aspects:

o It does not take into consideration the examples indicated in the case studies. It

suffices to look at the example of Belgium, illustrated by the Guide:*”

v" Nurses (post-secondary school graduates in Romania) benefit from the
automatic recognition of 60 credits’’* in the bridge-type programme,
having to obtain the remaining 120 credits through a system designed
especially for them, founded on lifelong learning validation.

v' A careful analysis shows that, applying this example to the case of
Romania, it is not about the recognition of a year of studies, but of 33.3%
of the credits, that is, 80 credits. However, the Guide does not even
indicate this natural level of recognition as starting point for the
equivalence.

v" From the 120 credits nurses must obtain in two years, 60 are for theory
and 56 for professional experience/practice (plus 4 credits for the diploma
paper).172 If we take into account that professional experience can be
acquired in the current workplacem, we realise that the
training/examination obligations concern courses which sum up a number
of 60 credits, plus the diploma paper. In the Romanian educational
system, 60 credits equal to a year of studies.

o It does not take into consideration the certifications obtained in formal

education;

o It does not take into consideration the variable “minimum professional practice

level” stipulated by the directives;

o It is not consistent with the principle of the utility/use of experience for

completing professional skills;

o It does not comply with the principle of lifelong learning validation by a relevant

body.

- The solutions proposed by the Guide are not consistent with the examples given in
the case studies concerning credit recognition: “Exemptions: qualifications and skills.
Qualifications: the applicants who have the 5t nursing level (post-secondary school — “post-
liceald” in Romania are exempted of 60 credits; the applicants who use their skills are also
exempted (in other words they receive ECTS for what they know how to do); .... Seniority is a
competence criterion too; thus, a person who has over 20 years of experience is exempted
from certain credits.”*”*

The overall analysis of the Guide reveals the fact that the proposed procedure is not
coherent with the case studies it contains, especially, the one concerning Belgium, which is
the most relevant.'’”® Therefore, it is rather “an example of bad practices which quotes
examples of good practices (without including them in the proposals)”.

169 Guide, p. 5.

Guide, pp. 9-16.

Guide, pp. 12, 13.

Guide, p. 13.

The subject of this article is the situation of post-secondary school graduate nurses who began their training
before 1 January 2007.

74 Guide, p. 14.

Next to Belgium, other examples could also be indicated, like the one of Poland (which is included in the
directive as well) or Italy, as they all apply systems similar to the one proposed by us in the present article.
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Some conclusions

It is clear that this procedure does not apply to post-secondary school graduates who
have not passed the baccalaureate examination. In fact, the condition of the baccalaureate
examination is expressly provided by art. 31, par. 1) of Directive 55/UE/2013. Moreover, we
consider that such an approach implies the elimination of nurse training in post-secondary
schools, maintaining university education as unique form of initial training, as well as a
period of 6 years for all the nurses to cover the equivalence procedure, reaching a level
similar to university studies (through the above-mentioned mechanism), thus completing the
process of unification of all the types of professional training.
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Abstract

One of the fields in which equality of opportunity and treatment between men and
women are implemented is that of employment relationships. The interest for this field is
given by the importance of the regulation and observance of equality of opportunity at work
given the large number of the people involved, the great amount of time spent at work and
the complex impact on the people who are involved in legal employment relationships.

This article approaches the applicable legal and contextual framework, the role of
the social partners in imposing high standards and good practices in the field of equality of
opportunity at work and a series of specific recommendations to be promoted/negotiated
in order to be introduced in the internal regulations and collective employment contracts.

Key words: equality of opportunity and treatment, role of social partners in ensuring equality
of opportunity, equality of opportunity at work.

1. Legal framework and context

As a Member State of the European Union, Romania adopted legal measures for
ensuring equality of opportunity and treatment in the workplace. Pieces of legislation, such
as Law 202/2002 on the equality of opportunity and treatment between men and women,
Ordinance no. 137/2000 on the prevention and punishment of all types of discrimination,
Emergency Ordinance no. 96/2003 on the protection of motherhood in the workplace, plus
the specific anti-discrimination provisions adopted by the Labour Code (Law 53/2003)
provide the legal framework for ensuring equality of opportunity and treatment and for
protecting employees against discrimination.

Employers are bound to ensure equality of opportunity and treatment between
employees, men and women, within any type of employment relationship, including by
introducing provisions against gender discrimination in the internal regulations and service
instructions of the units. Also, employees must be permanently informed about the rights
they have concerning the equality of opportunity and treatment between men and women
in the workplace, this obligation being incumbent upon the employers. Any means may be
used for informing the employees, including by posts in visible places.

However, if we think about the actual application of this principle, we find that
although this process has made serious progresses over the last years, it is still far from
providing equality of opportunity and treatment between men and women at work.

It is important to ensure the means (regulatory and institutional framework), but it is
not enough for achieving the desired results. The way in which discriminatory situations at
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work are perceived and the reaction to such situations, a tolerance level which is till high
concerning certain discriminatory situations, against a background of insufficient
information and awareness about this issue in general and about the employers’ obligations
and the employees’ right represent as many weaknesses which affect the existent of a
discrimination-free working environment.

Once employers understand the importance and advantages of a the implementation
of a policy on equality of opportunity and treatment at work and as they have the freedom
to establish the human resources and internal organisation policy, employers, in
collaboration of unions, can implement standards superior to the current legal provisions
which exploit the positive experience and good practices from countries of the European
Union and not only. Trade unions, in the capacity of workers’ representatives and directly
interested in promoting equality of opportunity and treatment, are called upon to militate
and promote at two-party dialogues and collective bargaining for the establishment of these
high standards.

1.1 The principle of equality of opportunity and treatment in the workplace

The Labour Code'’® lays down the principle of equality of treatment at work which
concerns all employees and employers.

Equality of opportunity and treatment between men and women in the workplace177
mean undiscriminating access to:

e Free choice or pursuance of a profession or activity;

e Access to all vacant positions or employments and to all levels of the professional
ladder; equal pay for equal work;

e Professional information and counselling, initiation, qualification, training,
specialisation and retraining programmes;

e Promotion to any hierarchic and professional level;

e Work conditions which observe occupational health and safety rules, according to
the applicable legislation;

e Benefits, other than wage-related, and access to the public and private social security
systems;

e Employers’ organizations, trade unions, as well as professional bodies and access to
the benefits granted by the same;

e Social allowances and services, granted in keeping with the current legislation.
1.2. The beneficiaries of the legal provisions concerning equality of opportunity and
treatment in the workplace

The direct beneficiaries are the employees. Legal provisions concerning equality of
opportunity and treatment between men and women in the workplace apply to all people,
public servants and contract employees, from both the public and the private sector, from
public institutions here included.

We may also say that the employers, who apply the legal provisions concerning
equality of opportunity and treatment, are indirect beneficiaries. By creating working
environments favourable to this principle, by implementing coherent policies and
procedures which impose high standards and good practices in the field of equal
opportunities, even in addition to the legal provisions, employers have only to gain.

7% Art. 5 of Law 53/2003

Art. 7 of Law 202/2002 on equalioty of opportunity and treatment between men and women
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1.3. Actions forbidden to employers, being considered discriminatory
Employers are forbidden any discrimination by the use of certain practices which

disadvantage the persons of one gender or the other in connection to employment
relationships concerning the following:

e Publication, organisation of contests or examinations and selection of candidates for
occupying the vacant positions from the public or private sector;

e Conclusion, suspension, amendment and/or termination of the employment
relationship;

e Establishing or modifying the duties included in the job description;

e Benefits, other than wages, and social security;

e Information and professional counselling, initiation, qualification, training,
specialisation and retraining programmes;

e Evaluation of individual professional performances;

e Professional performance;

e Applying disciplinary measures;

e The right to accede to a union and access to the benefits granted by the same;

e Any other work conditions, according to the applicable legislation.

1.4. Maternity cannot be a reason for discrimination

Any less favourable treatment applied to a woman in connection to her pregnancy or
maternity leave constitutes discrimination. It is forbidden to ask a female applicant for a job
to present a pregnancy test and/or to sign a statement that she will not remain pregnant or
have a child throughout the duration of the employment agreement.

The employment agreement cannot be terminated (dismissal) while:
- The female employee is pregnant or is on maternity leave;
- The employee is on parental leave up to the child’s age of 2 or 3 for children with special

needs.

1.5. These are not discriminations
The following measures, actions and treatments shall not be considered cases of
discrimination:

e Special measures provided by the law for the protection of maternity, birth,
confinement, breastfeeding and rearing of the child;

e Positive actions for the protection of certain categories of men or women;

e Difference of treatment based on a characteristic of the gender'’® when, due to the
nature of the specific professional activities or of the environment in which they take place,
it is an authentic and determining requirement as long as the goal is legitimate and the
requirement proportionate.

@ Concerning the derogation from the principle of equality of treatment for the activities in which, due to their
nature or the environment in which they take place, the worker’s gender constitutes a determining factor, the
European Court of Justice established in the case of Johnston no. 222/84 that the derogation may only be
applied to specific tasks and not to the activity in general.
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1.6. The most frequent cases of discrimination encountered in employment
relationships

Referring to the practice of employment relationships in Romania, among the most
frequent cases of discrimination revealed by the reports of the National Council for
Combating Discrimination and by various studies, we find the following:

e Gender discriminations represented by offers of employment exclusively for men and
offers of employment exclusively for women;

e Age discriminations represented by imposing age limits for hiring men, age limits for
hiring women and neutral age limits (without specifying the gender); age limits must be
specified by the law, not by the employer;

e Discriminations based on the previous experience for the positions applied for,
manifested by the requirement of previous experience for male or female candidates;

e Discriminations based on a person’s appearance - pleasant appearance or certain
height and/or weight limits as a requirement for hiring men, for hiring women or without
gender specification. The same discrimination exists when requesting a photo prior to
employment for female or male employees or without gender specification.

2. The role of social partners in imposing high standards and good practice

concerning equality of opportunity in the workplace

An important role in combating discrimination, in creating an environment
favourable to the equality of opportunity and treatment in the workplace is played by the
social partners. The active role of trade unions stems from Law 202/2002 on the equality of
opportunity between men and women A7) and the European directives™®®. The importance
of trade unions and employers’ organisations in implementing the principle of equality of
opportunity is also outlined in The National Strategy for the Equality of Opportunity for Men
and Women between 2014 and 2017, which stipulates that “the actions specified by the
Strategy shall be implemented in collaboration with social partners, trade union and
employers’ organisations...”.

The interest of trade unions in the equality of opportunity and treatment is rather
low, especially at the level of company/institution, in relation to the actual involvement and
exploitation of the available means.

A better exploitation of the means available to the employees and to their
representatives might result in the improvement of the results concerning the equality of
opportunity and treatment in the workplace. Thus, the negotiation of certain provisions in

@79 Article 38 of Law 202/2002 on the equality of opportunity between men and women contains the
following provisions concerning the involvement of trade unions / workers’ representatives:

- par. (1) Trade union confederations appoint representatives in the unit trade unions who are charged with
ensuring the observance of the equality of opportunity and treatment between men and women in the
workplace.

- par. (2) Union representatives receive the complaints from the employees who consider to have been
discriminated on gender-related grounds, apply the settlement procedure and ask the employer to solve the
employees’ requests, as per art. 39 par. (1).

- par. (3) Where there is no trade union, one of the employees’ representatives shall be charged with ensuring
the observance of the equality of opportunity and treatment at work between men and women.

- par.(4) The opinion of the union representatives, charged with ensuring the observance of the equality of
opportunity and treatment between men and women in the workplace, shall be recorded in the control report
for compliance with the provisions of the present law.

(189) A rticles 7 and 11 of Council Directive 2000/43/EC, and Articles 9 and 13 of Council Directive 2000/78/EC.
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the internal regulations and collective employment agreements which provide at least the
minimum legal requirements for ensuring equality of opportunity and treatment within the
company should be a permanent concern of the trade unions. In fact, it is recommendable
that trade unions promote initiatives for establishing high standards and good practices
which exceed the level of the legal obligations incumbent upon the employers.

Collective negotiations as efficient tool in support of ensuring male and female
workers’ rights may also be an important means of action for the promotion of the equality
of opportunity for men and women, which is to be exploited, without neglecting other
means, such as: forwarding recommendations, proposals for the creation of mixed working
committees, discussing monitoring reports or analyses of the way in which equality of
opportunity and treatment is being applied/observed within the unit.

Collective negotiations can and must take into account the specific needs and
interests of the men and women to whom the collective employment agreement applies,
agreement which can be entered at the level of the sector, group of units or unit, given,
especially, the general regulatory character of the labour legislation which cannot always
take into consideration these specific differences.

By taking an open approach, through collective bargaining, there can be included
procedures for the amiable settlement of the employees’ complaints, including cases of
violence or sexual harassment, in addition to those regulated by the law, aiming to create
and to maintain a working environment which respects the dignity of each person.
Concretely, collective negotiations of clauses such as remuneration, work conditions, human
resources policies, it is important to take into account gender-related aspects — the different
needs of women and men.

3. Specific provisions to be included in the internal regulations and collective

employment agreements

Apart from the provisions which are stipulated (or should be stipulated) in the
internal regulations and in the collective employments agreements, in line with the
obligation imposed by the legal framework and the common practice of the negotiation of
collective employment agreements, in the field of equal opportunity, the partiers may
additionally agree upon other clauses for the implementation of policies at a high
elaboration and implementation standard.

As a recommendation, such provisions should concern:

e The establishment of actual methods for the distribution of information to
employees concerning their rights related to the equality of opportunity and treatment,
established by the law;

e The establishment of actual methods for the distribution of information to
employees concerning the acts of discrimination and the competent institutions to solve
potential cases of discrimination in the workplace;

e Organising campaigns for raising the employees’ awareness to the equality of
opportunity between men and women;

e Introducing anti-discrimination trainings in the vocational training programmes;
specialising representatives on behalf of the employers, as well as on behalf of the unions
for elaborating and applying equality of opportunity policies within the company/institution,
as well as training department/compartment heads;

e [nitiating action programmes meant to train and raise awareness about the equality
of opportunity between men and women in the workplace;
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e Evaluating and taking into consideration gender aspects — the different specific needs
of men and women by organising internal regulation, policies and procedures, establishing
responsibilities, etc., from this perspective;

e Periodic evaluation of the stage concerning the enforcement and observation of
legislation in this area, including the status and condition of the woman within the
company/institution;

e Monitoring the observance of equality of opportunity and treatment and the
application of internal procedures for the resolution of claims and complaints, as well as the
enforcement of disciplinary sanctions provided by the law and/or laid down by institutions in
the field and courts for cases of discrimination in the workplace;

e Introducing certain provisions regarding conduct which prevent and fight against
mobbing;

e Implementing good practices from other companies/institutions from the country
and from the Member State of the European Union;

e Ways of collaboration with relevant organisations and external experts concerning
equality of opportunity and treatment;

e The establishment of a Code of conduct concerning work relationships;

e Setting up a Committee for equal opportunitieslgl which includes representatives of
the employers’ organization and of the trade union, as well as establishing the framework
for its organization and functioning; and/or establishing other ways of cooperation of the
social partners in this field.

(181) Introducing, by legislative amendment, the obligation to set up a Committee for equal opportunities in
companies/institutions, indicating attributions concerning the elaboration and application of the policies
concerning equal opportunities, could make the current applicable legislation more efficient.
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Abstract

The amendment of the legal provisions applicable to the public sector employees as of
20089 led to the suspension of the application of these general remuneration principles (basic
wage and bonuses to the basic wage) in the public sector, generating a legal environment
which does not observe the general framework of paid work. The concrete effect is the
dissolution of the basic wage, as well as the changing of the legal character of the bonuses.
We point to the fact that the entire general framework of the legislation applicable to the
public sector employees consecrates the employee’s right to a basic wage (excluding the
possibility of two basic wages) and to the percentage quantification of the bonuses,
respectively, relating them to the basic wage. By analysing the regulatory framework
concerning the remuneration of public sector employees, we prove that the interpretation of
the quantum of bonuses consecrated by the current legal provisions is the percentage
quantification of the bonuses in relation to the current basic wage, therefore, healthcare
employees have the right to the calculation of bonuses as percentages of the basic wages.

Keywords: wage discrimination, wage bonuses, basic wage, quantum of bonuses,
healthcare employees, remuneration system, remuneration principles.

1. Introduction
1.1. Short description of the current state of facts

The general remuneration principles applicable to paid work in Romania are
stipulated by the Labour Code (Law 53/2003 — the main legislative act), being based on two
essential coordinates: the basic wage and the bonuses to the basic wage. In other words,
any employee has the right to a basic wage and to a series of bonuses in relation to the basic
wage (calculated as a percentage of the basic wage) which have a compensating role for the
various special situations in which the employee may work: at night, on free days and legal
holidays or in certain working conditions. Calculating bonuses as a percentage of the basic
wage is one of the employee’s rights, consecrated by the Labour Code and restated in all
individual employment agreements.

The amendment of the legal provisions applicable to the remuneration of the
employees from the public sector as of 2009 led to the suspension of the application of
these general remuneration principles (basic wage and bonuses to the basic wage) in the
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public sector, generating a legal environment which does not observe the general

framework of paid work. The concrete effect is the dissolution of the basic wage, as well as

the changing of the legal character of the bonuses. Consequently, at present we encounter
the following remuneration elements in the public sector:

- The basic wage — with a rather symbolic role in comparison to the role it should have
in the remuneration system.

- The basic wage of 2009 — it is a reference system for calculating wage bonuses, to be
used when the current basic wage is above that of 2009. The most frequent cases are due to
the increases in the minimum wage.*®

- Basic wage bonuses — they are calculated on the basic wage of 2009. For the
employees who were hired after 2009, the calculation is still based on year 2009, by means
of a legal fiction: the wage the new employee would have had if he had been employed in
2009 (comparable to the wages for the same employment)

- The net rate of the bonuses (as of 2009).

Public sector employees are paid their basic wage and the rate of the bonuses of

2009, the other elements being only secondary reference points when calculating wages.

We find the following effects:

a) The basic wage no longer has the legal character of the basic wage because it lacks one
of the essential characteristics: reference point for calculating wage bonuses. Therefore,
we are faced with the dissolution of the basic wage, appearing, in fact, “two basic
wages”:

i) The basic wage equivalent to that of 2009 (“former basic wage”) — on which the
bonuses are calculated. It is improperly called basic wage because it lacks two
essential characteristics:

a) It is not a reference point for checking whether the employee is entitled to a
wage above the national minimum wage (it is not a reference point for
checking whether this social security right of paid work is being observed);

b) In alot of cases, it is below the value of the national minimum wage;

c) ltis not legally consecrated as basic wage.

» The current basic wage (“new basic wage”), which no longer possesses the
characteristics specific to the basic wage because:

a) The bonuses which are not included in the basic wage are not
calculated in relation to it;

b) It is used against the employee with respect to the observance of the
legal provisions concerning the national minimum gross wage (it is used as reference point),
and this relation does not consolidate its status of basic wage.

d) Basic wage bonuses have been devoid of one of the essential legal characteristics: their
calculation as percentages of the basic wage being granted in a net quantum, that is, a
fixed amount, irrespective of the basic wage.

e) The national minimum gross wage lost its status of minimum wage. The employees who
benefitted from the raise of basic wage due to the increase in the national minimum
gross wage do not benefit also from the calculation of the bonuses based on this basic
wage.

182 . . .. . . . . .
The increase in the minimum wage led to the increase in the basic wage for entire categories of employees,

the afferent bonuses being granted at the rate they were (or would have been) in 2009.
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The cumulation of these effects inevitably leads us to the following conclusion:
remuneration in the public sector does not observe the general remuneration principles,
thus affecting the unitary character of the general principles which define the Labour Law, at
the moment being faced with the existence of two different legal spaces in terms of the
principles used for establishing remuneration: the public space and the private space. From
this perspective, we notice the discrimination of the public sector employees, as compared
to the private sector employees, due to the incorrect application of the legal principles.

1.2. Logical structure of the paper

We will resort to the following logical structure in order to prove the dissolution of
the legal order of labour with respect to public sector employees and to show the way to
restore it:

1.2.1. The legislative instruments applicable until 2011 (inclusively) concerning the
remuneration of public sector employees provide the calculation of bonuses as percentages
of the basic wage.

The main problem with the interpretation and application of the law is determined

by the wrong interpretation of the phrase amount of bonuses. We will prove that the
interpretation of the legal meaning of this phrase must be done in relation to the entire legal
context applicable to the piece of law that resorts to this phrase, thus showing that the
correct meaning is that of percentage quantification of the bonuses and the calculation
thereof in relation to the basic wage. Additionally, we will show that the alternative
interpretation, respectively, the bonuses expressed by fixed amounts, not only that they are
not expressed by the legal provisions, but they represent an infringement of some
compulsory principles which govern labour legislation.
1.2.2. The exemption of the calculation of bonuses as percentages of the entire basic wage,
as of 2012, respectively, the emergence of two basic wages are unconstitutional, break the
international treaties in the field and violate the principle of the hierarchy of legislative
instruments.

We will prove that the provisions introduced through art. Il par.11 of Law 283/2011
on the approval of the Emergency Ordinance no. 80/2010 supplementing art. 11 of
Emergency Ordinance no. 37/2008 on the regulation of certain financial measures in the
public sector: “In 2012... bonuses, basic wage raises... are established without taking into
consideration the entitlements included in the basic wage...”, restated in a series of
subsequent pieces of legislation, are unconstitutional, they break the international treaties
in the field and do not comply with the principle of the hierarchy of laws. To that end, we
will show the following:
1.2.2.1. The Constitution consecrates the principle of establishing a percentage quantum of
the bonuses and calculating the same according to the basic wage

- The basic wage is a right consecrated by the Constitution and the international
treaties, being the compulsory correlative of the performed work.

- Bonuses which are part of the social security measures laid down in the Constitution
(art. 41) and in the international treaties to which Romania has taken part. They have a
compensatory role for the different situations in which the employees have to carry out
their work (night, free days, certain work conditions, overtime, etc.). Each of the criteria
which underlie certain general categories of bonuses stems from the constitution, as part of
the social security measures (art. 41, par. 2). For instance:
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- Bonus for working on legal holidays — weekly rest (art. 41 par. 2) laid down
as rule on legal holidays;

- Bonuses for working conditions — working in uncommon or special
conditions (art. 41, par. 2)

- Bonus for night-shift — employees’ safety and health (art. 41, par. 2).

1.2.2.2. The organic law, the Labour Code, consecrates the principles of establishing a
percentage quantum of the bonuses and calculating the same according to the basic wage
- The legal system of the labour legislation, having the Labour Code as point of
reference, consecrates the principle of calculating bonuses as percentage of the basic wage,
excluding fixed-rate compensation forms.
- The ratio between the basic wage and bonuses is a dynamic one, including various
adjustments which represent bonus awarding principles:

- Bonus adjustment according to certain conditions (e.g. granting a bonus for
working conditions proportionate with the amount of time worked in those
specific conditions);

- Variation of the pecuniary value of the bonuses according to the variations of
the basic wages.

1.2.2.3. The special law on the remuneration of public sector employees (law 284/2010)
also observes the principles of establishing a percentage quantum of the bonuses and
calculating the same according to the basic wage

- Law 284/2010 expresses bonuses as percentages and indicates that they must be
calculated upon the basic wages (as percentages);

- Law 284/2010 consecrates the following meanings of the word quantum:

- When it uses the word quantum, it refers to the percentage calculation of
the bonuses.

- When it refers to the result of adding the bonuses (expressed as
percentages) to the basic wage, that is the resulting amount of money, the
phrase net quantum is used.

- Consequently, Law 284/2010 also lays down the interpretation of the word quantum
in the related legislation concerning the suspension and application of the provisions
thereof.

2. The legal system of remuneration applicable to the basic wage and to the
afferent bonuses

2.1. The Romanian Constitution
Some of the remuneration principles are based on article 42 of the Romanian
Constitution.'® Even if the text of the Constitution does not stipulate in terminis the right to

8 ARTICLE 41

(1) The right to work cannot be limited. The choice of a profession, job or occupation as well as of a workplace is
free.
(2) Employees are entitled to social security measures. They concern employees’ safety and health, the regime
of work of women and young people, a national minimum gross wage, weekly rest, paid annual leave, working
in uncommon or special conditions, professional training, as well as other specific situations laid down by the
law.
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a basic wage, we consider that this may be inferred from the legal formulation. Definitely,
paragraph 2 of article 41 of the Constitution stipulates the right to social security measures
which concern “the employees’ safety and health... weekly rest... working in uncommon or
special conditions... as well as other specific situations laid down by the law”. Bonuses are
included in some of the provisions, being thus constitutional rights. Consequently, it is
possible to contest all the legal provisions which dissolve/change the legal character of the
bonuses related to social security on grounds of being unconstitutional.

2.2. The Labour Code
2.2.1. The legal nature of the bonuses

The characteristics which the wage must have are laid down in article 160 of the
Labour Code: “The wage includes the basic wage, allowances, bonuses, as well as other
supplements”. As we can see, the employee’s general right to a wage must be understood as
his/her right to all the components of the wage, therefore, the employee’s right to the basic
wage and to the afferent bonuses, the basic wage and the bonuses being part of the wage
right.

2.2.2. The legal nature of the basic wage

The provision of article 160 of the Labour Code is clear about the autonomous
character of the basic wage. Moreover, the Labour Code consecrates the characteristic of
the basic wage as guiding/reference point for the bonuses:

- Art. 17, par. 3, letter. k) lays down the obligation to inform the employee, before the
employment, about the basic wage, its amendment being only possible by means of an
addendum. The provision establishes thus that the basic wage is an essential element of the
individual employment agreement.

- Art. 53, par. 1 provides the establishment of the allowance during the reduction or
temporary interruption of the activity as a percentage of the basic wage.

- Art. 123 par. 2 establishes that overtime bonuses are calculated as a percentage of
the basic wage.

- Art. 126 letter b) stipulates the establishment of the night-shift bonus calculated as a
percentage of the basic wage.

- Art. 142 par. 2 stipulates the establishment of a bonus for the work performed on
legal holidays calculated as a percentage of the basic wage.

- Art. 150, par. 1 establishes the basic wage as one of the minimum compulsory points
of reference for the vacation pay.

- Art. 164 stipulates the existence of the national gross minimum wage, thus laying
down a compulsory minimum limit for the basic wage. Given the legal character of the
national gross minimum wage, namely, protecting the employees’ incomes from decreasing
below a certain level, it is obvious that this provision consecrates at the same time the fact
that the basic wage is an essential reference point for monitoring the observance of the
employees’ minimum rights.

As we can see, the basic wage is a significant point of reference, all the other
components of the wage being calculated in relation to it and its impairments leads to the

(3) The normal duration of a working day is, on average, of 8 hours at most.

(4) Women and men receive equal pay for equal work.

(5) The right to collective negotiations concerning work and the compulsory character of collective agreements
is guaranteed.
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impossibility of calculating the other remuneration rights, respectively, to the wrong
calculation of the same.

2.2.4. Given the above, we have reached the following conclusions:

- Any employee has the right to a basic wage specified in the individual employment
agreement, which represents the reference point for the calculation of the wage
components;

- The bonuses stipulated in the Labour Code must be calculated as percentages of the
basic wage.

2.3 Law 284/2010

2.3.1. The analysis of the provisions of law 284/2010 must be preceded by an adequate
answer to a fundamental question: Do the provisions of article 162 paragraph 3 of the
Labour Code™® establish a derogation of the remuneration system for public sector
employees from the general remuneration principles? In particular, is this a case of
derogation from the principles which lay down the obligation of calculating the wage based
on basic wage and bonuses, respectively, calculating bonuses as a percentage of the basic
wage?

We do not share such an opinion. We will prove hereinafter that even if we were to
admit such an interpretation, the principles under discussion are also stipulated in the
special law, respectively, law 284/2010, these principles being applicable to the public sector
employees as well. This means that the special law complies with the general framework of
the labour law principles stipulated in the Labour Code. In this respect we find the following:

a) Law 284/2010 on the public sector remuneration system observes the principle of
wage construction based on basic wage and bonuses, respectively, the calculation of the
bonuses as percentages of the basic wage, without deviating from the legal framework of
the labour law. Article 5 letter b) specifically provides the basic wage as central element of
the remuneration system'®. Art. 9, par. 2 confirms the role of the basic wage, completing it
with that of bonuses and the other remuneration elements;'® at the same time, we notice
that this article confirms the existence of a remuneration system based on operation
principles which also include the ratio between the basic wage and bonuses.

b) Section 3 of chapter no. lll, Bonuses, consecrates the calculation of bonuses as
percentages of the basic wage, which is also clearly emphasised by the actual way in which
the legislator relates the various bonuses to the basic wage™®’ as well as by the limitation of
the quantum of the bonuses.®®

8% (3) The remuneration system for the personnel of the public authorities and institutions fully or mostly

funded by the public budget, local budgets, social security budget, special fund budgets, is laid down by the law,
with the consultation of the representative trade unions.

5 Law. 284, art. 5, letter b) the establishment of the basic wages, of the pays of basic positions / salaries of
basic positions and of the monthly allowances, as main element of the wage earnings (emphasis added).

1% L aw 284, art. 9, par. (2) The remuneration system includes the basic wages, the pays / salaries afferent to a
position and the monthly allowances, bonuses, prizes, incentives and other in kind and in species
compensations, corresponding to each category of public sector employees.

¥7 Articles 17 (night-shift bonus of 25%) and 19 of Law 284/2010.

188 Art. 22, par. 1 and 2 of Law 284/2010.
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If we consider that law 284/2010 has the character of an organic statutelgg, then it is
obvious that no derogation from its provisions can be made by means of inferior laws.
In conclusion: the entire general framework of the legislation applicable to the public

sector employees consecrates the employee’s right to a basic wage (excluding the possibility
of two basic wages) and to the percentage quantification of bonuses, respectively, their
calculation as percentages of the basic wage.

2.3.2. Can the legislator derogate from the general remuneration principles?

In principle he can, however only by fulfilling an essential requirement: by means of
laws which are on the same legal level as the main law for these principles, the Labour Code.
To that end, we take into account the organic statute character of the Labour Code. As
previously stated, the amendment of the legal character of the basic wage and of the
bonuses was effected through and Emergency Ordinance (1/2010). However, according to
the provisions of articlel15, par. 1 of the Constitution, the Government may be authorised
to issue emergency ordinances only in the fields which are not regulated by organic statutes.
Therefore, it is not a derogation norm, but a conflict between the provisions of an organic
statute and of a legislative act.

Moreover, paragraph 6 of article 115 of the Constitution'®® expressly forbids any
amendment by way of an emergency ordinance of the rights and liberties provided by the
Constitution. And, the right to work and to the social protection of labour (art. 41) is a part
of the constitutional rights.

3. Legal rights that public sector employees are deprived from in the current
circumstances

3.1. The right to benefit from the legal provisions applicable to national minimum
wage, respectively the afferent specific social security

The form of interpretation and application of the legal provisions has led to the
emergence of two basic wages:

» “Basic wage with bonuses included” (“new basic wage”) — it is used for calculating
whether the wage of an employee is situated above the national gross minimum wage. To
put it otherwise, in order to check whether the wage of an employee is situated above the
national gross minimum wage, we have to take into account the basic wage with bonuses
included, given that it is compulsory to put the basic wage (without bonuses included) in
relation to the national gross minimum wage, as per the provisions of article 164 paragraph
2 of the Labour Code.***

» “Basic wage without bonuses included” (“former basic wage”) is the one in
relation to which we calculate the bonuses which are not included in the basic wage. In

A first point of view: Law 284/2010 has been adopted as an organic statute and by engaging the
responsibility of the Government before the Chamber of Deputies and the Senate, as per art. 114 par. (1) of the
Romanian Constitution, republished, considering the Decisions of the Constitutional Court no. 548/2008 and
786/2009, it is deemed that, through its object, it falls within the category of ordinary laws.
(http://www.avocatnet.ro/content/forum%7CdisplayTopicPage/topiclD 409073/Legea-284-2010-lege-
organica.html )

1%0(6) Emergency Ordinances cannot be adopted in the area of constitutional laws, cannot affect the regime of
the fundamental institutions of the State, the rights, liberties and duties provided by the Constitution, the
election rights and cannot concern measures for the forced transfer of certain goods into the public property.

ot (2) The employer cannot negotiate and establish in the individual employment agreement basic wages below
the national minimum gross hourly rate of pay.
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many cases, this basic wage is below the national gross minimum wage, which cancels its
character of basic wage.

3.2. The right to to benefit from an increase in the basic wage proper and from the
effects thereof

Calculating bonuses according to the “former basic wage” led to the rupture of the
legal relationship between bonuses and the basic wage, the increase in the basic wage
proper being devoid of the natural legal effects on the gross wage.

4. The amendment of the remuneration system applicable to the public
sector
4.1. Deviation from the legal principles of remuneration: legal instruments which
forbid the calculation of bonuses as percentages of the current basic wage
4.1.1. Discussions on the applicable legal provisions

At the moment, most of the remuneration components in the public sector are
established according to the wages of 2009, without applying the provisions of Law
284/2010. The main problem is that the provisions of Law 284/2010 concerning the bonuses
are not applicable (the application of these provisions is prorogued), the bonuses being
determined as a quantum of the level stipulated by the legislation of 2009. The legal source
of this situation is represented by the following pieces of legislation: Emergency Ordinance
1/2010, Law 285/2010, Law 283/2011, Emergency Ordinance 84/2012, Emergency
Ordinance 103/2013 and Emergency Ordinance 83/2014.

4.1.1.1. The legal instruments which expressly forbid the calculation of bonuses as
percentages of the current basic wage

In order to emphasise the legal provisions which led to the violation of the labour law
principles in the public sector we will indicate hereinafter, in extenso, the most important of
them:

» Art. 11, par. 1 of Emergency Ordinance 37/2008 (par. 2.11 of Law 283/2011) “In
2012, allowances, compensations, bonuses, raises of the basic wage and other amounts
granted according to the applicable legislation, are established without taking into
consideration the amounts included in the basic wage as per the provisions of art. 14 of Law
285/2010 and of art. 10 of the present Emergency Ordinance.”

» Art. 1 of Emergency Ordinance 19/2012:

(1) The gross quantum of the basic wages / remunerations of the basic positions /
salaries of the basic position / allowances granted to the personnel paid from public funds
shall be raised in two stages, as follows:

a) by 8%, starting on 1 June 2012, in relation to the level afferent to May 2012;

b) by 7.4%, starting on 1 December 2012, in relation to the level afferent o November
2012.

(2) The quantum of the bonuses, allowances, compensations and other components of
the remuneration system which, according to the law, are a part of the gross wage, the
monthly gross pay/monthly gross salary, the gross allowance granted to the personnel paid
from public funds shall be raised, as per par. (1), provided that the personnel perform their
activity in the same conditions. (emphasis added)
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» Art. 1 of Emergency Ordinance 84/2012: In 2013, the rights stipulated in art. 1 and
art.3-5 of Emergency Ordinance no. 19/2012 on the approval of certain measures for the
recovery of wage reductions, approved and amended by Law 182/2012, shall be maintained
at the same level as in December 2012.

» Art. 3 of Emergency Ordinance 103/2013: In 2014, allowances, bonuses, raises of the
basic wages by awarding additional wage classes and other rights, in keeping with the
applicable legislation, shall be established without taking into consideration the amounts
included in the basic wage as per the provisions of art. 14 of Law 285/2010 on the
remuneration of the personnel paid from public funds in 2011 and of art. 10 of art. Il of
Emergency Ordinance 80/2010 for supplementing art. 11 of Emergency Ordinance 37/2008
on the regulation of certain financial measures in the public sector as well as on the
establishment of other financial measures in the public sector, approved with amendments
and supplements by Law 283/2011.

» Art. 3 of Emergency Ordinance 83/2014: In 2015, the allowances, compensations,
bonuses, raises of the basic wages by awarding additional wage classes and other rights, in
keeping with the applicable legislation, shall be established without taking into consideration
the amounts included in the basic wage as per the provisions of art. 14 of Law 285/2010 on
the remuneration of the personnel paid from public funds in 2011 and of art. 10 of art. Il of
Emergency Ordinance 80/2010 for supplementing art. 11 of Emergency Ordinance 37/2008
on the regulation of certain financial measures in the public sector as well as on the
establishment of other financial measures in the public sector, approved with amendments
and supplements by Law 283/2011.

From the above pieces of legislation, we find the following:
- the existence of certain express provisions concerning the non-reporting of bonuses to the
basic wage;
- the fact that Emergency Ordinance 1/2010 and Law 285/2010 do not contain such
provisions

4.1.1.2. Does the postponement of the enforcement of the provisions of Law 284/2010 also
mean the postponement of the enforcement of the remuneration principles laid down
therein?

The affirmative answer to this question equals admitting that a remuneration system
may exist in the absence of the principles which determine its functioning and
interpretation, which is absurd. There is an alternative to this interpretation, which gets
round the previously mentioned problem: the prorogation of the abolishment of the
remuneration principles valid in 2009. Although art. 48 par. 1 point 17 of Law 330/2009
abolishes Emergency Ordinance no. 115/2004 (approved by Law 125/2005), with the
subsequent amendments and supplements (hereinafter Emergency Ordinance 115/2004)
(with the exception of several articles), this abolishment is partially cancelled, with respect
to certain aspects (including those approached by the present article) by the provisions of
Emergency Ordinance no. 1/2010 article 5 letter (b).

As we can see, the bonuses which are not included in the basic wage are granted in
the same amounts as of 31 December 2009. This means that the abrogation of the legal
provisions valid in 2009 is prorogued (with respect to certain aspects)192 until the

%2 we specify that for the topic of this article, respectively, the night shift, there are two alternative

possibilities: either we consider that Law 284/2010 applies with respect to the night-shift bonus, either the
abrogation of Emergency Ordinance no. 115/2004 is prorogued.
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enforcement of Law 284/2010. In other words, the prorogation of the entry into force of Law
284/2010 implicitly determines the prorogation of the abrogation'®® of Emergency
Ordinance 115/2004 for an equivalent period of time.

4.1.1.3. If the answer to the previous question is YES, then we are faced with a norm which
makes reference to the legislation applicable in 2009

If we admit that the enforcement of law 284/2010 is prorogued with respect to the
application of its principles as well and if we admit that there cannot be a remuneration
system without the principles which lay down its application and interpretation rules, then
we are faced with the prorogation of the abrogation of the legal provisions applicable in
2009. This imposes the analysis of the remuneration principles for the public sector in force
at that time.

5. The amendment of the remuneration system applicable to the public
sector: interpretation errors
5.1. The meaning of the phrase “quantum of bonuses”

Concerning the subject of this article, namely the obligation to calculate bonuses as
percentages of the basic wage, the main problem is the interpretation of the word quantum.
In this respect, two interpretations are possible:

c¢) By quantum we understand the amount granted to the employee in 2009 by
calculating the bonus upon the basic wage of 2009. This is the meaning given by the State
institutions, in line with the legal provisions, both to the bonuses which are included in the
basic wage and to the bonuses which are not included in the basic wage. If we consider that
this interpretation is correct for both the bonuses included in the basic wage and for the
bonuses separate from the basic wage, the consequence would be the implicit suspension of
the general remuneration system, applicable to the public sector as well.

d) In the case of the bonuses which are not included in the basic wage, quantum refers
to the percentage value of the bonus (valid in 2009) calculated on the current basic wage.
This is the interpretation we support, proving at the same time that this interpretation is
consistent with legal principles applicable to the labour legislation.

Besides the systematic interpretation of the legal provisions, we believe that the
wording of the piece of legislation itself supports this interpretation. Thus, letter b) of article
5 of Emergency Ordinance OUG 1/2010 specifies: bonuses ... are granted in the same quanta
as of 31 December 2009. Therefore, the subject is the amount of the bonuses and not the
result of their application to the basic wages. The only formula for the quantification of
bonuses valid in 2009 is the percentage-based one. We will shoe hereinafter that the master
law on the remuneration of public sector employees applicable at the time of the publication
of Emergency Ordinance 1/2010, respectively, Law 330/2009, concerning the bonuses which
are not included in the basic wage, expressed by the phrase quantum of the bonuses,
consecrates the percentage quantification thereof, respectively, their calculation as
percentages of the basic wage.

5.1.1. Law 330/2009

193 Emergency Ordinance 115/2004 was, in principle, abrogated by Law 330/2009.
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As a rule, we may consider that the source of the mistaken interpretation which led
to the abolishment of some fundamental remuneration principles in the public sector is Law
330/2009. This law brings about two major changes:

» The introduction of certain bonuses in the basic wage;

» Awarding bonuses as fixed amounts, based on the amounts which resulted
from the percentage calculation thereof according to the value and
remuneration of 2009.

If we accept the first change (for the benefit of inventory), we cannot agree with the
second one, which is not consistent with the legal provision. Thus, legal text which
represents the source of law is art. 30 par. 5 letter b) “the bonuses provided by the annexes
to the present law, which are not included in the basic wage, the pay for the basic position or,
as applicable, the monthly allowance shall be granted in a quantum which equals the
amount calculated for December 2009”. As we can see, quantum means percentage amount,
the law stipulating that the percentage amount of the bonuses (their quantum) is
established so that the result of the application of the bonuses is identical to their net
guantum of 2009. We believe this is the starting point for the mistaken interpretations of
the phrase quantum of bonuses, missing the unitary interpretation which law 330/2009 gives
to this expression. Here are some additional arguments in favour of the interpretation we
support.

Law 330/2009 consecrates the interpretation of the phrase quantum of bonuses as
form of percentage expression/quantification thereof.

» Art. 30, par. 5, letter b) the bonuses provided by the annexes to the present law,
which are not included in the basic wage, the pay for the basic position or, as applicable, the
monthly allowance shall be granted in a quantum which equals the amount calculated for
December 2009. As previously shown, quantum means a percentage amount, the law
stipulating that the percentage amount of the bonuses (their quantum) is established so that
the result of the application of the bonuses is identical to their net quantum of 2009. In
other words, this is an obligation of result, which requires that bonuses are calculated in
such a way that their percentage application to the basic wage leads to an amount equal to
the amount calculated for December 2009 and not a change of the expression for bonuses,
that is, as percentages of the basic wage. This meaning also results from the systematic
interpretation of the text of the law:

» In the Note to Annex no. 1.2 of the law, par. 1, letter b), we read the following, “...
established by the Ministry of Health, the quantum of the bonus is of 50-100% of the basic
wage” (emphasis added).

» Annex no. I1.8, art. I, par. 1 The employees remunerated according to the present
annex also benefit from the following categories of bonuses:

- bonus for work in isolated areas, in quantum of up to 20%;

- bonus for work in dangerous or harmful conditions, in quantum of up to 15%
(emphasis added).

- Annex no. lll, section Il — Bonuses, art. 10, letter. b) “...the quantum of the bonus is
of 50-100% of the basic wage” (emphasis added)

» ..and the list can continue.

All these examples unquestionably prove that by quantum of the bonuses the
legislator means that they are expressed as percentages and calculated on the basic wage.

We outline the fact that there is an additional argument for the healthcare sector:
under law 330/2009, the Bonus Regulation was elaborated, as an annex to the Order of the
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Minister of Health no. 547/26 May 2010. All the bonuses included in the Bonus Regulation
are expressed as percentages of the basic wage. We must also notice that this Order was
published in the Official Gazette subsequent to the publication of Emergency Ordinance
1/2010, thus emphasising the meaning bonuses should have, namely that they are
expressed as percentages and calculated on the basic wage.

5.1.2. Emergency Ordinance 1/2010

The second source (chronologically speaking) of the mistaken interpretation of the
calculation of bonuses is Emergency Ordinance no. 1/2010, especially the provisions of
article 5:

Art. 5 (1) As of January 2010, the personnel who was employed on 31 December
2009 shall keep their gross wage, pay or, as applicable, monthly allowance they
had on that date, without affecting the measures for the reduction of personnel-
related costs provided by art. 10 of Law 329/2009, calculated as follows:

a) the basic wage, pay/salary for the basic position or, as applicable, monthly
allowance corresponding to the positions held on 31 December 2009 shall be
supplemented by the quantum of bonuses and allowances introduced in the
same, provided by the annexes to master law 330/2009, only to the personnel
who benefitted from the same, provided that they carry out their activity in the
same conditions;

b) the bonuses, allowances and other wage components provided by master law
330/2009 and which are not included in the basic wage, pay/salary for the basic
position or, as applicable, monthly allowance shall be granted in the same
quanta of 31 December 2009, only to the personnel who benefitted from the
same, provided that they carry out their activity in the same conditions, in
keeping with the provisions of art. 23 of master law330/2009. (emphasis added)

The legal text which represents the source in this respect is the article above. Analysing
this article, we realise that the legislator uses the phrase quantum of the bonuses with two
different meanings:

a) For referring to the bonuses included in the basic wage (art. 5, par. 1, letter a). We
must notice that the wording of the text is: “the basic wage ... shall be supplemented by the
quantum of bonuses and allowances introduced in the same..., provided by the notes to
master law 330/2009...”. It is obviously a reference to law 330/2009, according to which the
meaning of this phrase is established. Law 330/2009 uses two ways of expression:

» The basic wage “includes the merit wage, the confidentiality bonus, the stability
grant, the equipment bonus, the monthly quantum of the stability grants, the
seniority bonus”. This form appears in all the parts where the introduction of
bonuses into the basic wage is mentioned™, respectively in all the “notes to
annexes to master law 330/2009”. As we can see, the legislator uses the term
qguantum only when referring to the stability grants, for bonuses using the
consecrated word, bonuses, respectively, quanta of the various wages. Therefore,
this is the reference field for the phrase quantum of the bonuses as well, from art.
5, par. 1, letter a) of Emergency Ordinance 1/2010.

%% Annex no. 1.2, par. 1 of the Note to art. Il; note to Annex no. II.2 etc.

180



Some forms of healthcare employees discrimination; conceptual approaches and legal solutions
Good Practice Guide

» Net quantum — when speaking of the net quantum of the (basic) wages and
allowances, established in relation to the ranking coefficients (par. 3 of art. 4 of
Annex no. V, section A, art. 1, par. 3, etc.).

> As we can see, in each of the cases, when referring to the basic wage, the legislator uses
the phrase quantum, indicating amounts and not percentages, respectively, maintaining
the word bonus. Which means that this has to be the meaning of the word in the related
legal provision — Emergency Ordinance 1/2010.

b) For speaking of the bonuses which are not included in the basic wage (art. 5 par. 1
letter b), the legislator uses the phrase quantum of the bonuses, referring to their
percentage expression (see the argumentation concerning Law 330/2009 in the present
paper)

Consequently, the interpretation of the phrase quantum of Emergency Ordinance no.
1/2010 is made differently, according to the enactment areas, as follows:

-Letter. a) of par. 1 of art. 5 — quantum of the bonuses means a fixed amount only
concerning the bonuses included in the basic wage (as a result of the application of bonuses,
expressed as percentages of the basic wage).

-Letter. b) of par. 1 of art. 5 — quantum of the bonuses means the percentage
expression of the bonuses which are not included in the basic wage. This means that the
correct interpretation of Emergency Ordinance 1/2010 is the maintenance of the
remuneration system based on the basic wage (with some included bonuses, according to
Law 330/2009) and the bonuses expressed as percentages.

5.1.2.1. Abrogation and rejection of Emergency Ordinance 1/2010. Effects

d) The abrogation and rejection of Emergency Ordinance 1/2010 also results in the
annulment of the two ways in which the phrase quantum of the bonuses can be read,
currently being in force only the meaning consecrated by law 284/2010. If we take into
consideration the fact that law 285/2010 takes over, implicitly, the provisions of Emergency
Ordinance no. 1/2010 in this respect (which, in their turn, are based on the provisions of Law
284/2010), as previously shown, it is obvious then that these provisions must be read
according to the meaning consecrated by Law 284/2010.

e) The abrogation of Emergency Ordinance no. 1/2010 produces effects only for the
future. However, there is the question to what extent its provisions still apply.

f) Emergency Ordinance no. 1/2010 was rejected by Law 30/2012. In this context, we
are faced with the problem of the consequences of this rejection.

5.1.3. Law 285/2010

The main subject of this law is raising wages by 15%, as a (partially) reparatory
measure of the previous 25% decrease. The law specified the actual methods for
implementing these remedies: raising basic wages by 15% (and the bonuses included in the
basic wages) and raising bonuses by 15%.

Concerning bonuses and the method for calculating and granting the same, Law
285/2010 contains two reference texts:

c) art. 1, par. 2: “As of 1 January 2011, the quantum of the bonuses, allowances,
compensations and other components of the remuneration system which, according to
the law, are part of the gross wage, the monthly gross pay / monthly gross salary, gross
allowance, as awarded to the personnel paid from public funds for October 2010, shall be
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increased by 15%, provided that the personnel perform their activity in the same
conditions” (emphasis added). We notice that the subject of this regulation is the
quantum of the bonuses included in the basic wage, as parts of the basic wage, as per Law
330/2009. In other words, the legislator took the following procedural steps:
» itincluded certain bonuses in the basic wage, which became an integrant part
of the basic wage (an identifiable part, both by Law 330/2009 and by Law
285/2010);
» it identified the part of the basic wage which represented the bonuses
included in it by means of the phrase quantum of the bonuses; in other words, in
the context of this law, the legislator uses the phrase quantum of the bonuses
with a special meaning, referring in fact to a part of the basic wage.
We must keep in mind that even in this case the phrase quantum of the bonuses does not
consecrate, in fact, the expression of bonuses as amounts instead of their expression as
percentages.

d) Art. 5, par. 2: “In 2011, allowances, compensations, bonuses, gifts, aids,
compensatory payments, monthly compensations for rent and other rights granted by virtue
of the applicable laws, are determined in relation to their calculation basis for October
2010, increased by 15%” (emphasis added). As we can see, with respect to the bonuses
which have not been included in the basic wage, the law stipulates the following:

» A norm of reference to Emergency Ordinance 1/2010, the legislative act
applicable to the calculation of bonuses in January — October 2010. This means that
the method for the calculation of bonuses provided by Emergency Ordinance
1/2010 becomes the method for the calculation of bonuses provided by Law
285/2010. We have shown previously and we will prove hereinafter that the
method for the calculation of bonuses which are not a part of the basic wage is their
percentage quantification, respectively, the calculation of the same as percentages
of the basic wage.

»  Increasing bonuses by 15%.

5.1.4. Emergency Ordinance 19/2012*%°

The situation is identical in the case of this legislative act as well, as outlined by the
provisions of art. 1 par. (2). The quantum of the bonuses, allowances, compensations and
other components of the remuneration system which, according to the law, are a part of the
gross wage, the monthly gross pay/monthly gross salary, the gross allowance granted to the
personnel paid from public funds shall be raised, as per par. (1), provided that the personnel
perform their activity in the same conditions. (emphasis added)

5.2. The meaning of the phrase quantum of bonuses in the current applicable labour
legislation

In principle, the distortions which have appeared in the remuneration of public sector
employees stem from the provisions of Emergency Ordinance 1/2010 and Law 285/2010.
Given that the master law which regulated remuneration in the public sector at the time was
law 330/2009, also consecrating the meaning of certain words, first, we referred to it.
However, as we will prove, as of 2010, the law which lays down the remuneration principles
and the meaning of some words is Law 284/2010, making the object of a distinct approach.

195 Emergency Ordinance no. 19/2012 on the approval of certain measures for the recovery of salary cuts.
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Moreover, remuneration of public sector employees is governed by the principles laid down
by the organic law in this field, that is, the Labour Code.

5.2.1 The Labour Code

The use of the word quantum does not establish, by itself, its interpretation as
amount, excluding the interpretation as percentage. In this respect, we must keep in mind
that art. 34 par. 3 of the Labour Code uses the phrase “..the wage, the bonuses and the
quantum thereof...” in the context in which the form of quantification of bonuses in this
legislative act is, invariably, the percentage. The meaning of this word is determined each
time according to the context, its use next to the word bonuses giving to it the meaning of
percentage.

5.2.2 Law 284/2010™°

Law 284/2010 establishes the interpretation of the phrase quantum of bonuses as a
form of percentage expression/quantification of the same. In this respect the following
examples are relevant:

- Annex no. |, Chapter Il, SECTION 11: K. The sanitary-veterinary and food safety
public administration, point I, letter a, paragraph no. 8: The quantum of bonuses
is approved..., in the context in which it previously referred to bonuses expressed
as percentages.

- Section |, art. 2, par. 1, letter c) contains the phrase “..monthly remuneration
support of 65% of the basic wages...” and point 2) ..a monthly remuneration
support of 80% of the basic wage...

- Art. 7, par. 1, letter b) “...established by the Ministry of Health, the quantum of the
bonus is of 45-85% of the basic wage.”

At the same time, we keep in mind that when referring to amounts the legislator uses the
phrase net quantum.

6. The elimination of the calculation of bonuses as percentages of the basic

wage leads to discrimination

Employments have certain particularities regarding the remuneration level, which are
not connected to the legal framework of the remuneration, but have an influence on the
remuneration of employees. The most obvious example is that of the public healthcare
facilities where remuneration depends on an additional variable: the level of incomes earned
by the public hospitals through the contracts entered with the Social Health Insurance
County Offices. Due to the fluctuations of this variable, there were many cases when the
remuneration level of all the employees of a medical facility was not, in 2009, at the
maximum point of the remuneration grid (for the employees with excellent grades) because
of the shortage of money. The interpretation of the legal provisions as an obligation to
maintain the wages of 2009 up to the present date has led to the perpetuation of a
discriminatory situation for the employees of healthcare facilities affected by a low level of
the incomes as compared to the employees of healthcare facilities which were not faced
with this problem.

1% Even if Law 284/2010 is subsequent to Emergency Ordinance 1/2010, we may consider that it establishes

the interpretation applicable to the phrase quantum of bonuses, especially since it falls within the framework
already outlined by the Labour Code.
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6.1. The legislator admitted the fact that the application of this interpretation leads
to discrimination
The discrimination derived from the interpretation of the above-stated legal

framework with respect to the elimination of the calculation of bonuses as percentages of
197 We consider that
the enactment of this legislative act has, de facto, the effect of the retro-activation of its

the basic wage was recognised by the legislator through Law 71/2015.

provisions, in the sense of the obligation of the recognition of the discriminations introduced
by the legislation under discussion and the compensation of the employees for the suffered
damages.

Concerning the topic under discussion, respectively, the obligation to calculate
bonuses in relation to the basic wage, the main effect of Law 71/2015 is the legal
consecration of the negative effects, inadmissible in the context of the general legal
framework of adverse interpretation, which constitutes an argument in favour of the
interpretation we provide in this article.

6.2. Several consequences of the admission of the alternative interpretation
If we were to admit the derogation from the general principles which govern

remuneration, we would have to admit an obvious discrimination of the public sector
employees as compared to the other employees. We consider that this decision of one
Romanian court, which makes reference to the European norms in this field, is particularly
relevant:

The European Court of the Human Rights, in reference to the application of art.
14 on the interdiction of discrimination, appreciated that the difference of
treatment becomes discrimination, within the meaning of this article, when
distinctions are introduced in analogous situations without being based on an
objective and reasonable justification. The European Court constantly decided
that for such a violation to occur “it must be established that people who are in
analogous and comparable situations benefit from a preferential treatment and
that this distinction has no objective and reasonable justification". In this respect,
the Court appreciated that the contracting countries have a certain margin of
appreciation for determining whether and to what extent the differences in
analogous or comparable situations are likely to justify the differences of
treatment (ECHR, 18 February 1991, Fredin c. Sweden, par. 60; 23 June 1993,
Hoffman c. Austria, par. 31, 28 September 1995, Spadea et Scalambrino c. Italy).
In fact in the case Thlimmenos c. Greece of 6 April 2000, the Court concluded that
“the right to not be discriminated guaranteed by the Convention is violated when
the States treat differently people who are in analogous situations, without
providing objective and reasonable justifications, but also when the States omit

%7 We addressed this issue in the article A legal argumentation on the elimination of wage discrimination in the

healthcare sector in the present volume.
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to treat differently, again without objective and reasonable justifications, people
who are in different, incomparable situations"**.

We consider that we can speak of discrimination in both cases mentioned by the
European Court of Human Rights:
- Different treatment of analogous and comparable situations:

» Private sector employees benefit from the principles of the basic wage, that is,
the percentage quantification of the bonuses and the calculation of the same in
relation to the basic wage, for the construction of the gross wage, while public
sector employees are denied this right.

» Private sector employees benefit from one only basic wage in relation to the
national minimum wage, while public sector employees are denied this right.

- Omission of the different treatment of people who are in different situations. The
undeniable proof in this respect is represented by the effects of the increase in the national
minimum wage: elimination of the differences in studies, years of work, etc. between entire
categories of employees.

7. Several aspects regarding legal practice

Taking into account the practice of Romanian courts with respect to wage
discrimination gives rise to the following question: Does the application of these
interpretations lead to legally created norms?

We consider that we are not in such a situation as both the basic wages and the
bonuses, expressed as percentages, are provided by legal norms. The basic wages are
distinctly outlined in the individual employment agreements. The bonuses are granted based
on the legal provisions, the major problem being the awarding of bonuses in the quantum
which results from the application of the legal provisions in 2009 and not as percentages of
the current basic wage. Expressing bonuses as a fixed quantum proves (again) the fact that
they are provided in the framework of the legal provisions which prorogue the application of
Law 284/2010.

7.1 Several additional legal aspects which support the need to maintain the
remuneration system founded on the basic wage and the calculation of bonuses as
percentages thereof
c) The calculation of wages creates uncertainty, the employees being in difficulty to
know the remuneration level
If we admit the hypothesis of the elimination of the calculation of bonuses as
percentages of the basic wage, the employees would no longer know the reward level for
the work done, which affects the legal nature of contracts on grounds of the uncertainty
regarding the counter-performance of the employer. In the absence of the observance of the
remuneration principles provided by the labour legislations, especially when the legislative
changes under discussion occurred subsequent to employment, an essential element of the
individual employment agreements of public sector employees is affected. Such a hypothesis

198 Targu-Mures Appellate Court, Commercial, Administrative and Fiscal Department, Decision no. 1442/R of 16

December 2010
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must be rejected in favour of the interpretation which preserves the coherence of the
remuneration principles.

d) The determination of wages in relation to the employments does not meet the
requirements of the legal character of the remuneration system.
The specificity of the remuneration of public sector employees is the fact that there is
a certain remuneration level guaranteed to employees which cannot vary according to other
variables. In reference to the provisions of article 130 of the Labour Code, the regulation of
labour in the public sector is based on a time standard, plus the duties specified in the job
description. The labour regulation elements are the only variables which may induce
variations of the basic wage. Consequently, the modification of wages according to other
variables, such as the level of profits of a public sector unit exceeds the capacity of public
sector employee. The situation applicable to some of the employees of the public healthcare
facilities faced with the shortage of money caused by the partial termination of the contracts
entered with the Social Health Insurance County Offices as a reason for keeping wages
below those of the employees from other healthcare units.

8. The hypothesis of the absence of the bonus regulation

This hypothesis takes into consideration the abrogation of the bonus regulation valid
until 2009 inclusively (Order of the Minister of Health no. 721/2005) and of the Order of the
Minister of Health no. 547/2010 as a consequence of the abrogation of Law 330/2009. We
cannot agree with this hypothesis because of the following reasons:

d) The construction of the wage based on the two essential elements, the basic wage
and the bonuses calculates as percentages of the basic wage, is the employee’s
right and we cannot derogate from it. The law should be interpreted for producing
effects, the existence of a bonus regulation being a condition required for
observing legality.

e) The employees’ right to the categories of bonuses specified in the bonus regulation
is also stipulated in the current legislation, respectively, in Law 284/2010.

f)Given the general legal context, the Bonus Regulation elaborated under law
330/2009 cannot be considered implicitly abrogated. The alternative hypothesis is
the prorogation of the abrogation of the bonus regulation valid through 2009
inclusively.

Conclusions

The analysis of the regulatory framework of the remuneration of public sector
employees has proven that the interpretation of the phrase quantum of bonuses established
by the enforceable legal provisions is the percentage quantification of bonuses in relation to
the current basic wage, healthcare employees thus having the right to the calculation of
bonuses in relation to the basic wage. The basic wage is an essential reference element in
relation to which all the other remuneration entitlements are calculated, therefore, any
irregularity thereof leads to the impossibility of calculating remuneration entitlements or
calculating the same incorrectly. The entire framework of the legislation applicable to public
sector employees consecrates the employee’s right to a basic wage (excluding the possibility
of two basic wages) and to the percentage quantification of bonuses in relation to the
current basic wage.
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settlement or apparent solution?
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Abstract

In a context in which notions regarding discrimination have permeated societies at all
levels, the healthcare system seems to be the mirror of the forms that inequality may take.
And, as we all admit the power of mass-media in spreading news and building opinion
trends, the most frequent type of discrimination reflected by the media is sexual harassment.

This paper reviews several cases of sexual harassment presented by the press in
Romania, England and United States of America, with the legislative implications afferent to
each country.

Keywords: Romanian healthcare system, sexual harassment, legislation concerning
workplace discrimination

The study of the issue of discrimination as social phenomenon with significant impact
on the healthcare sector as well is more difficult especially as there are no concrete
statistical data concerning its implications and effects on society and, particularly, on the
employees of the Romanian healthcare facilities.

Mass-media has an important role in illustrating the cases of discrimination which
exist in the Romanian healthcare system, although the problem is not very well studied, the
information being rather scarce and the cases of good practice in the settlement of
discriminatory situations not having a very good media coverage, fact which can emphasise
the need for a better awareness of its implications and effects on healthcare employees.

One of the discrimination cases settled by the Romanian system is that of a nurse
from Medias City Hospital who accused one of the physicians from the same medical facility
of sexual harassment. According to the manager of the medical facility, surgeon Bogdan
Burghelea, following the complaint submitted by the nurse, a disciplinary investigation was
carried out by the Committee for Disciplinary Investigation and the Ethics Committee. The
investigation revealed that the nurse’s accusations were real, therefore, the respondent was
sanctioned with a 10% salary cut for one month, according to the provisions of the Labour
Code. Apart from the complaint submitted to the management of the medical facility, the
victim of the abuse also subimitted a complaint to the Prosecutor’s Office attached to
Medias Court. Subsequently, the complaint was sent to the police as the prosecutor stated
that such an accusation is difficult to prove and has to be verified®.

The psychological implications of the harassment were also confirmed by the fact
that the victim needed treatment and psychological counselling in order to overcome the
trauma even one year after the incident.

%9 http://www.tribuna.ro/stiri/eveniment/ultima-or-258-medic-de-la-spitalul-municipal-medias-acuzat-de-

hartuire-sexuala-93546.html
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The declaration of the sexually harassed nurse reveals, apart from the previously
stated physical aggressions, indirect manifestations, through electronic communication
means: "It all started in spring last year when | received several text messages from the chief
of the department, with explicit sexual content. They were followed by all sorts of
professional chicanes after | categorically refused his advances. At a certain point | asked my
husband to come at my workplace to clear up things. As he did not want to make it worse,
he refused to get involved at the time. Therefore, the advances, most of the times followed
by vulgar expressions, continued, by e-mail inclusively. The fact that | maintained my

position would lead to gross offences at the address of my husband and son as well".

Plaintiff | Respondent | Accusation Sanction Actions
. - complaint
10% cuts in salary for .
° ¥ submitted to the
one month
o management of
: . Sexual (disciplinary :
Romania Nurse Physician . s the unit;
harassment | investigation based on .
- complaint
the Labour Code and .
submitted to the
on Law 95)
court.
Dismissal of the
respondent and - complaints
Sexual interdiction to be submitted to the
England Nurses Male nurse
harassment | employed by the same | management of
institution for the next | the unit.
5 years.
Sexual Dismissal for 3 months | - General
England Nurses Physician and police hearings of the
harassment | . . ;
investigation. Managing Board.
- complaint
125 million S submitted to the
. exemplary damages Human Resources
United .
. Sexual +39 million $ department of the
States of Nurse Physician . . .
. harassment | emotional distress unit.

America - .
+3.5 million $ wage - court action and
losses. winning of the

case.

Table 1. Discrimination cases encountered in the healthcare system of Romania, England and
USA and penalty methods

A case of sexual harassment in England, Cow Lee Care Home from Bedworth,
Warwickshire?®, brings to the fore a 42-year old male nurse, accused by a group of female
nurses of sexual harassment by showing photographs with explicit content, indecent
proposals and physical aggression. Following the complaints submitted by the female nurses,
the respondent was dismissed.

2% http://www.dailymail.co.uk/news/article-2177670/Male-nurse-Bongani-Nyathi-kicked-profession-sexually-

harassing-colleagues.htmi
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Still in England, in Warwick Hospital’®, one of the physicians was dismissed, for 3
months initially, with subsequent extension due to the lies told in the investigation, due to
the accusations of sexual harassment submitted by the nurses.

In comparison with the methods of settlement from EU countries, we also looked
into a case of sexual harassment from the American healthcare system, which took place at
General Mercy Hospital, in Sacramento, California®®, where a former cardiology nurse won
in court after having submitted complaints to the hospital management for 4 years. The
nurse claimed that for over 2 years she had been sexually harassed by surgeons from the
Cardiology department, and she constantly submitted written complaints to the hospital
management, which led to her exclusion from the unit and termination of the employment.
The nurse won the case against Mercy Hospital and was properly compensated, thus a
strong warning signal was transmitted with regards to similar future cases.

2%3starting from the model for the solution of discrimination/sexual harassment cases
in healthcare units proposed by Royal College of Nursing of England, we propose the
following exploratory analysis of discriminatory situations:

201 http://www.telegraph.co.uk/news/newstopics/howaboutthat/9477933/Health-boss-played-innuendo-

Scrabble-with-new-nurse.html

202 http://abcnews.go.com/US/LegalCenter/168-million-awarded-woman-harassed-raunchy-cardiac-
surgery/story?id=15835342

2% https://www.rcn.org.uk/__data/assets/pdf_file/0004/193504/000926.pdf
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Is the employee satisfied with the solution? YES

A

No additional measures

|

Contact a union representative.

The employee is haressed/intimidated by | The incident is reported to the superior. Agreement - withdrawal of the
someone else’s behaviour. Is the harasser YES % The complaint is registered. Are any NO % care

a patient? | measures taken? | :

NO

Is the harasser an employee of the same

unit or someone with whom an

employment relationship exists?

YFS

The incidents are recorded. You Keep things under observation.

discuss with the family/colleagues. NO

Is the employee still worred?

VECQ
Take a copy of the interior order
regulation. Does the employee | ; Harassment is very dangerous for all the parties involved. Contact a legal representativ of the unit/union and if
need a legal representative to act? YES vou suffer from stress and anxietv. adress to the psvchologist of the unit
| Keep things under observation.
NO A
VEQ
| Employees can do this alone or NO
Does the employee want to ) )
accompanied by a legal/union | >
solve the problem directly YES representative/friend. They must prepare Was the situation solved?
with the harasser? | their speech very well and take notes.

NO

v

The remaining solution is the legal
action. Prepare the written complaint
and submit it to the HR dept. which
should initiate the investigations

YES

vV

Is the investigation ongoing?

NO

unit/union.

VEQ

%4

Is the
unsatisfactory?

investigation

VEQ

2

Will there be a disciplinary
hearing?

YES

v

P
The problem might have been solved by
mediation, reconciliation between the

Contact a legal representative of the

No other measures shall be

adopted against the haresser.

parties

The employee might be the key witness. Both parties will have legal/unionn

ranracantativac
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Other actions, if possible:

relationship/team-building/counselling
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Index of available materials on discrimination

Council Directive of 9 February 1976 on the implementation of the principle of equal
treatment for men and women as regards access to employment, vocational training and
promotion, and working conditions (76/207/CEE) accessed on
http://fs.asistentjudiciar.ro/e4e558e2359a09998dffe8864f4fcaac.pdf is one of the
documents of the Council of the European Union which includes, among the provisions of
the social action programme, the prioritisation of the equality between men and women in
terms of access to employment, vocational training and promotion, and working conditions,
remuneration inclusively.

Council Directive 2000/43/CE of 29 June 2000, implementing the principle of equal
treatment between persons irrespective of  racial or ethnic origin
http://www.cncd.org.ro/Files/?FileID=65 marks a new stage in the development and legal
foundation of the principles of the fundamental freedoms through the inclusion of the
guiding principles regarding the employment of the discriminated groups as well and
through the recognition of the role of the dialogue between social partners for the efficient
control and sanctioning of the different forms of discrimination, in the process of labour
inclusively, as well as the obligation of the Member States to designate bodies for the
promotion of equal treatment between all persons.

Law 202 of 19 April 2002 republished on 1 March 2007 -
http://www.mmuncii.ro/pub/imagemanager/images/file/Legislatie/LEGI/L202-2002 rep.pdf
- on the equality of opportunity between men and women for the elimination of all forms of
gender discrimination, conceptually delineates discrimination-related phrases and defines
equality of opportunity and gender at work and announces the establishment of the
National Agency for Equality of Opportunity between Men and Women (ANES) and of the
National Committee for the Equality of Opportunity between Men and Women (CONES).

Convention on the elimination of all forms of discrimination against women
http://www.hotararicedo.ro/files/files/CONVENTIA%20ASUPRA%20ELIMINARII%20TUTURO
R%20FORMELOR%20DE%20DISCRIMINARE%20FATA%20DE%20FEMEI.pdf document which
outlines the need for certain measures to ensure the development and progress of women.

Ordinance no. 137 of 31 August 2000 (*republished*) on the prevention and
sanctioning of all forms of discrimination -
http://www.cncd.org.ro/new/files/file/ORDONANTA 137.pdf - stipulates the rights
concerning the exclusion of privileges and discrimination, establishing at the same time the
contraventions, the quanta thereof, as well as the duties of the National Council for
Combating Discrimination.

Good practice guide for the equality of opportunity -
http://www.mmuncii.ro/j33/images/Documente/Familie/2013 Ghid%20de%20bune%20pra
ctici SANSA.pdf — guide elaborated as part of a project co-funded by the European Social
Fund through the Human Resources Development Operational Programme 2007-2013, in
collaboration with the Ministry of Labour, Family and Social Protection, the Directorate for
Equal Opportunities between Men and Women, contains a research on discrimination on the
labour market with analyses along various criteria, belonging to a group, living environment
or age group and examples of good practices concerning equality of opportunity.

Gender  Equality and Development Cooperation, Veronique Dion -
http://www.karat.org/wp-content/uploads/2012/02/Brief-on-EU-and-Gender-

193



http://fs.asistentjudiciar.ro/e4e558e2359a09998dffe8864f4fcaac.pdf
http://www.cncd.org.ro/Files/?FileID=65
http://www.mmuncii.ro/pub/imagemanager/images/file/Legislatie/LEGI/L202-2002_rep.pdf
http://www.hotararicedo.ro/files/files/CONVENTIA%20ASUPRA%20ELIMINARII%20TUTUROR%20FORMELOR%20DE%20DISCRIMINARE%20FATA%20DE%20FEMEI.pdf
http://www.hotararicedo.ro/files/files/CONVENTIA%20ASUPRA%20ELIMINARII%20TUTUROR%20FORMELOR%20DE%20DISCRIMINARE%20FATA%20DE%20FEMEI.pdf
http://www.cncd.org.ro/new/files/file/ORDONANTA_137.pdf
http://www.mmuncii.ro/j33/images/Documente/Familie/2013_Ghid%20de%20bune%20practici_SANSA.pdf
http://www.mmuncii.ro/j33/images/Documente/Familie/2013_Ghid%20de%20bune%20practici_SANSA.pdf
http://www.karat.org/wp-content/uploads/2012/02/Brief-on-EU-and-Gender-Equality_ru.pdf

Some forms of healthcare employees discrimination; conceptual approaches and legal solutions
Good Practice Guide

Equality ru.pdf provides a legislative context to discrimination, making an incursion in the
representative legal framework.

Cartea neagrd a egalitdtii de sanse intre femei si bdrbati in Romdnia (Black Book of
the Equality of Opportunity between Men and Women), loana Borza, Laura Griinberg
(coord.), Theodora-Eliza Vacarescu -http://www.cncd.org.ro/Files/?FilelD=19 — it is an
incursion in the “sources” of women discrimination, passing through the conceptual
framework, regulations of the public activities, a contemporary collection of examples of
discriminations, but at the same offering solutions and suggestions, a study with minuses
and pluses awarded to different social directions.

Equality of opportunity and health, Emilian M. Dobrescu, Daniela-Sorina Albeanu -
http://www.revistadesociologie.ro/pdf-uri/nr1-2-2008/08-DALBEANU.pdf - the article makes
an analysis of the equality of opportunity and treatment between men and women, as well
as between groups of people, creating a context for the Romanian concerns with the respect
to gender policies .

Guide for the promotion of equal employment opportunities between men and
women, https://www.senat.ro/UploadFisiere%5C106d721d-55e0-4283-ad91-
45926e1b1b64%5Cghid-egalitate-de-sanse-anofme-ifi.pdf — The Guide, elaborated as part of
a project co-funded by the European Social Fund through the Human Resources
Development Operational Programme 2007-2013 by the National Employment Office,
provides a diagnosis of the equality policy, an analysis of the European and national legal
standards in the field of gender equality, as well as a description of the mechanism for the
application of the principle of equal employment opportunity.

Guide for the equality of opportunity and gender in Romania,
http://www.equal.ro/platforma/materiale/Ghidul.pdf The Guide, elaborated as part of a
project co-funded by the European Social Fund through the Human Resources Development
Operational Programme 2007-2013, presents the legal framework in the Romanian and
European legislation, making an analysis of gender discrimination and of the vulnerable
groups of Romania, also describing the situation in Italy and Spain, and gives some examples
of good practices.

Handbook for an integrative approach of gender equality in employment, social
inclusion and social security policies
http://ec.europa.eu/social/BlobServlet?docld=2045&langld=ro - it includes political
approaches for the integration of gender equality in terms of employment, social inclusion
and social security.

Profiles of inequality of opportunity in Romania — causes and effects. Sector analyses
http://www.fundatia.ro/mara/sites/default/files/Profiluri%20de%20inegalitate%20de%20sa
nse%20in%20Romania%20-%20cauze%20si%20efecte.%20Analize%20sectoriale.pdf - it
contains an analysis of discrimination from the perspective of the labour market, including
inequality typologies and profiles in different areas.

Promotion of the equality of opportunity and diversity management -
http://www.nondiscriminare.ro/files/list pages/crj brl 111013.pdf - it addresses the
importance of the promotion of equality of opportunity on the labour market and of a
diversity management in the field of work.

Research report on gender discrimination on the labour market -
http://www.bns.ro/images/studii-si-cercetari/raport_privind discriminarea.docx - a
historical presentation of the legislative evolution concerning gender policy, as well as the
types of discrimination encountered on the Romanian labour market.
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